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The National Conference of Commissioners on Uniform 
State Laws adopted a Uniform Trusts Act at their meeting held 
at Kansas City, Missouri, on September 20-25, 1937. Work on 
this Act began in 1931 and the six successive drafts through 
which it passed were subjected to the scrutiny of many agencies 
including committees of the American Bar Association, the IIli- 
nois and Minnesota Bar Associations, Association of American 
Law Schools, and others. A prefatory note to the Act states its 
purpose to be “(1) To do away with a few obsolete and unjust 
rules of trust law which have come about through unfortunate 
judicial decisions or are survivals of ancient property law; 
(2) To clarify and tighten the rules regarding loyalty by a 
trustee to the interests of his beneficiary; (3) To relax a few 
equity rules regarding trust administration, under careful re- 
striction, in order to facilitate convenience in the administration 
of trusts.”” The Act, then, is in no sense a comprehensive trust 
code but rather comprises several largely unrelated sections 
each dealing with specific problems. It is not, therefore, essen- 

* This article appears in the current issue of the University of Cincinnati 
Law Review. 
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tial that it should be adopted in any state as a unit, and any sec- 
tion or sections could be omitted from the act without serious 
danger to any continuity or unity. The only sacrifice such omis- 
sions would occasion would be in uniformity, a sacrifice not to 
be too lightly made. 

The legislature of Ohio has passed many of the uniform 
laws adopted by the Commissioners on Uniform State Laws, 
and this new proposal will undoubtedly come before it for con- 
sideration. The purpose of this article is to study the Act with 
reference to the existing case and statute laws of Ohio in order 
to present the changes which would be entailed in its adoption. 
The study will be made under the three purposes suggested in 
the prefatory note of the Commissioners and in the order above 
stated. 


I. REMOVAL OF OBSOLETE OR Unjust RULEs 
Section 2 


1. Whenever a bank account shall, by entries made on the books 
of the depositor and the bank at time of the deposit, be created exclu- 
sively for the purpose of paying dividends, interest or interest coupons, 
salaries, wages, or pensions, or other benefits to employees, and the 
depositor at the time of opening such account does not expressly 
otherwise declare, the depositor shall be deemed a trustee of such 
account for the creditors to be paid therefrom, subject to such power 
of revocation as the depositor may have reserved by agreement with 
the bank. 


2. If any beneficiary for whom such trust is created does not 
present his claim to the bank of payment within one year after it is 
due, the depositor who created such trust may revoke it as to such 
creditor. 


The primary purpose of this section is to do away with the 
diversity which exists in the case law as to the status of these 
special accounts. When a corporation opens a coupon account 
in its bank to meet maturities of interest coupons on its bonds, 
its has been held that the bank becomes a trustee of the depos- 
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ited funds for the purpose of paying the claimants.’ Other 
authorities view the bank only as a debtor of the depositor 
corporation in such cases.” Some courts regard the corporation 
as trustee of an account it creates to pay dividends® but not of 
an account created to pay interest coupons.‘ The distinction 
appears unwarranted.* In each case the corporation owes a debt, 
created by issuing the bonds or declaring the dividend, and is 
setting aside some of its property to pay it. In neither case is 
the bank properly regarded as a trustee, but rather as the debtor 
of its depositor. The intention of the ordinary depositor, in the 
light of established banking practice, is presumably that the 
bank is free to use the funds deposited for its own purposes. 
The depositor, however, by opening such an account, seems to 
designate one of its assets, i.e., the claim against the bank arising 
from the deposit, to be used for the sole purpose of paying the 
particular class of its creditors. Hence the depositor holds the 
claim in trust for them." Similar reasoning applies to other 


1 Portland Bldg. Co. v. State Bank of Portland, 110 Ore. 61, 222 Pac. 
740 (1924). In Diebold Safe and Lock Co. v. Fulton, 49 Ohio App. 516 
(1934), the Company had a special payroll account in its bank. A fund was 
given to the bank to meet a particular payroll, no deposit in the account being 
directed. An uninformed teller made the deposit in the special payroll 
account. The bank failed and the court held the deposit to be a trust fund, 
Sherick, P. J., saying: “It is a generally accepted rule that where there is a 
deposit in a bank for the special purpose of meeting certain checks, or a class 
of checks, and the bank has full knowledge of this purpose, and the special 
account is used for no other purpose, the account is not a general deposit in 
which title thereto passes to the bank and the relationship of debtor and cred- 
itor (is) established, but such is a special deposit . . . and is a fund impressed 
with a trust, and, upon the bank’s insolvency, such deposit is entitled to prefer- 
ence over the bank’s general creditors. . . . ” In Kopp Clay Co. v. Fulton, 
125 Ohio St. 512, 182 N.E. 494 (1932), while the fact was not in issue, 
the court seems to consider a deposit in a special payroll account as a special 
deposit. 

* Fralick v@Coeur D’Alene Bank, 36 \daho 108, 210 Pac. 586 (1922), 
two judges dissenting; 32 Yale L. J. 851 (1923). 

° In re Interborough Consol. Corp., 267 Fed. 914 (D.C.N.Y., 1920). 

* In re Interborough Consol. Corp., 288 Fed. 334 (C.C.A. 2nd, 1923). 
Compare Guidise v. Island Refining Corp., 291 Fed. 922 (D.C.N.Y., 1923). 

* See 19 Ill. L. Rev. 429 (1925); 35 Yale L. J. 634 (1926). Compare 
28 Col. L. Rev. 477 (1928). 

® + Bocert, Trusts anp TrusTEEs (1935) sec. 20. 
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types of purpose accounts, such as special accounts to pay em- 
ployees wages, pensions, or other benefits.’ Section 2 therefore 
adopts the solution closest to banking realities and the normal 
intention of the parties. The bank in which such accounts are 
established does not become trustee of the funds deposited. 
This is so whether or not the same bank happens to be trustee 
of other property transferred to it by the depositor to secure 
obligation held by the particular class of the depositor’s cred- 
itors, e.g., bondholders.“ The clause in the section, “and the 
depositor at the time of opening such account does not expressly 
otherwise declare,” makes it possible for the parties, depositor 
and depositary, to stipulate that the latter should be trustee, or 
that neither party should be. 

The existence of the power of the depositor to revoke the 
trust and thereafter to use the balance of the account for other 
purposes is rightly made a fact question by the last sentence of 
the first subsection. Even though such power to revoke has not 
been reserved, the expiration of the one-year period of limita- 
tion in the second subsection gives the depositor such power as 
to the unclaimed balance. In either event, of course, these pro- 
visions do not mean that the claimant loses his position as gen- 
eral creditor of the depositor. They simply give the depositor 
power to destroy the standing of the creditor as beneficiary by 
revoking the trust. Since this subsection gives the claimant one 
year to “present his claim to the dank,” it seemingly applies in 
two cases: (1) where the bank disburses as fiscal agent of the 
depositor-trustee; and (2) where the depositor itself disburses 
by check on the account and presentment of the check to the 
drawee bank is not made within the period. 

* Bogert, op. cit., supra, note 6. Compare Diebold Safagts Lock Co. v. 
Fulton, supra, note 1. 

8 Guidise v. Island Refining Corp., supra, note 4; Fralick v. Coeur 
D’ Alene Bank, supra, note 2. But the indenture creating the bank trustee for 
security may govern the relationship as to funds deposited with the same bank 
to meet interest payments. See Steel Cities Chemical Co. v. Virginia-Carolina 
Chemical Co., 7 F. (2nd) 280 (C.C.A. 2nd, 1925) and discussion, 35 Yale 
L. J. 634, 635 (1926). 
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When a depositor has furnished his bank with funds to see 
a creditor paid, the problem of the relations of depositor, cred- 
itor, and bank arises most frequently after either depositor or 
bank has failed. In case either goes insolvent, has the creditor 
been elevated to the preferred position of beneficiary with the 
insolvent as trustee? Section 2 settles the question as to the 
types of creditors listed therein, affirming their position as bene- 
ficiaries of the account upon insolvency of the depositor and 
therefore inferentially denying it as to the funds deposited upon 
insolvency of the bank. But even as to the types of creditors 
named in the section the statute only settles the question when 
“4 bank account shall . . . be created exclusively” for purpose 
of paying them. The words, “bank account” and “created” are 
capable of two constructions. They may be strictly construed 
only to cover cases where a special account is opened by the 
depositor; or they may be broadly construed to include any case 
in which the bank is provided by its depositor with funds to pay 
the classes of creditors named in the statute. In a leading Ohio 
case® a depositor drew its check on a general account which it 
maintained on the commercial side of a Bank and Trust Com- 
pany, and sent it to the trust department of the same bank to 
be used in meeting principal and interest maturities. The trust 
department put the check through and was credited by the com- 
mercial department under “Uninvested Trust Funds,” appar- 
ently a general ledger account maintained by the trust depart- 
ment. After failure of the Bank and Trust Company it was held 
that the transaction made the institution trustee of the funds,” 
but the court approved and followed a previous Ohio case™ 
holding that a deposit of trust funds by the trust department in 
the commercial department, permitted by section 710-165 of 
the Ohio Banking Act, created the relation of debtor-creditor, 

® Fulton v. University of Dayton, 129 Ohio St. 90, 193 N.E. 758 
sg security indenture contained provisions strengthening this conclu- 
sion. 129 Ohio St., at p. 95. 

1 McDonald v. Fulton, 125 Ohio St. 507, 182 N.E. 504 (1932). 
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just as if the trustee properly made a general deposit in another 
bank.’*. Hence the depositor was not entitled to preferential 
payment. A subsequent amendment of section 710-165"* prob- 
ably changes this result. That self-deposit statute now provides 
that when such funds are so deposited, if the institution fails its 
assets shall be impressed with a trust for payment of the deposit. 
Such deposit transactions as this, if they have for their purpose 
the payment of claimants listed in Section 2, may be construed to 
come within its provisions. If so, there will be no incompat- 
ability between that section and the Ohio self-deposit statute. 
By Section 2 the sending of funds will not make the bank of 
trustee unless express declarations to the contrary are made by 
the depositor. Hence the amended Section 710-165 of the 
Banking Act will ordinarily be inapplicable, since the bank will 
not be depositing trust funds in another department of the 
bank.* If, however, the depositor makes a contrary dec- 
laration, as provided in Section 2 the bank may be a 
trustee of the funds. In such an event a_ self-deposit 
would, under the amended section of the Banking Act, result 
in a preference. It is believed, however, that Section 2 of the 
Uniform Act was not intended to be construed to include fur- 
nishing of funds to a bank for the purposes named unless an 
account is thereby literally created for that exclusive purpose. 
The relations fixed by the section, i.e., the bank as debtor of 
the depositor and the depositor as trustee of the bank’s obliga- 
tion for the claimant, are not intended to arise unless that is 
done. Both an adherence to the exact wording of the section 
and a reading of the section as a whole justifies this conclusion. 


12 Fulton v. Main, 128 Ohio St. 457, 191 N.E. 742 (1934). 

8 115 Ohio Laws 287 (effective June 14, 1933). 

‘* “We are primarily concerned with the last sentence of this section. // 
is dealing with the subject of moneys held by any trust company in trust, that 
is, as a trustee, and in language that is clear and concise authorizes it to deposit 
money pending distribution or investment in the commercial or other depart- 
ment of the bank. We need give attention to the first part of the section only 
for the purpose of observing the express distinction made between property 
and securities on the one hand, and money, on the other. The former are to 
be segregated and kept so.” McDonald v. Fulton, supra, 125 Ohio St. at 
p. 510. (Italics by the writers). 
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Whichever of the above constructions is made of Section 2, 
it is clear that the Act fixes the relations of depositor, creditor 
and bank in comparatively few of the fact situations in which 
such three-party problems arise. The Act has for its primary 

urpose only the abolition of “a few obsolete and unjust rules 
purp y J 
of trust law,” z.e., in Section 2 the doing away with the distinc- 
tion between the relationships in coupon and dividend accounts. 
Its provisions were extended to cover accounts to pay benefits to 
employees on the theory that they were governed by the same 
considerations. Other fact situations which may or may not 
deserve similar treatment, are left untouched, as, for example, 
deposits to meet the principal of the depositor’s bonds or notes,”° 
to accomplish payment of the depositor’s rent,'* to pay the pur- 
chase price of material sold by a dealer to the depositor,"’ to 
procure foreign or domestic credit to meet outstanding drafts 
or other obligations of the depositor,” and such transactions,” 
whether the deposit is made by the obligor sending funds to his 
bank to have the bank perform the task for him,”’ or is made 
by the depositor sending an order to his bank to use for the 
stipulated purpose a portion of the sum already standing to his 
credit in a general account.** The problem of whether the cred- 

15 The section being confined to creation of accounts to pay “interest or 
interest coupons.” 

16 See Fulton v. Gardiner, 127 Ohio St. 77, 186 N.E. 724 (1933). 

17 See Pontius v. Sears, Roebuck & Co., 16 Ohio App. 240 (1922). 

'*See Equitable Trust Co. v. First National Bank, 275 US. 359, 72 
L. Ed. 313, 48 S. Ct. 167 (1928). Scorr, Cases on Trusts (2nd Fd.) pp. 
59-69 and cases cited. 

‘See Squire v. Branciforti, 131 Ohio St. 344, 2 N.E. (2nd) 878 
(1936) (vendee deposited funds with bank as escrow agent in purchase of real 
estate). 

20 Where this is the case, the problem of whether the bank is trustee 
depends on whether it is intended to use the particular funds deposited solely 
for the purpose specified, or is intended to be free to use the particular funds 
as its own, merely promising the depositor to perform the task. See REsTaTE- 
MENT, Trusts (1935) sec. 12, com. (g); Stone, Some Legal Problems In- 
volved in the Transmission of Funds, 21 Col. L. Rev. 507 (1921); 6 Minn. 
L. Rev. 306 (1922). 

*1 Where this is the case, assuming the intention to have a trust is present, 
in deciding whether the bank is trustee, the chief problem is whether the 
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itor has the additional status of trust beneficiary upon the insol- 
vency of either depositor or depository” in such other borderline 
trust-debt cases remains one to be solved by application of com- 
mon law and banking principles. 


Section 15 


Where a person who is a trustee of two or more trusts has 
mingled the funds of two or more trusts in the same aggregate of 
cash, or in the same bank or brokerage account or other investment, 
and a withdrawal is made therefrom by the trustee for his own benefit, 
or for the benefit of a third person not a beneficiary or creditor of one 
or more of the trusts, or for an unknown purpose, such a withdrawal 
shall be charged first to the amount of cash, credit, or other property 
of the trustee in the mingled fund, if any, and after the exhaustion of 
the trustee’s cash, credit, or other property, then to the several trusts 
in proportion to their several interests in the cash, credit, or other 
property at the time of the withdrawal. 


The purpose of this section is obviously to prevent the ap- 
plication of the rule in Clayton’s Case” in fixing the loss when 
a trustee of two or more trusts has mingled the properties and 
has subsequently withdrawn parts of the commingled mass and 
dissipated the properties withdrawn. While the authorities are 


not in harmony,” a number of cases, notably in the Federal 


courts, have applied the Clayton Rule in this situation.” This has 


placed the loss in accordance with the rule of thumb of “first 


” 


money in is first money out,” resulting in an allocation in the 


bank has segregated, from its general assets, a res which it may hold in trust. 
See Dixon, Trust or Debt? Delivery of a Check to the Trust Department of 
the Drawee Bank, 9 Cin. L. Rev. 169 (1935) ; Fulton v. University of Day- 
ton, supra, note 9; Scott, Cases on Trusts (2nd Ed.) pp. 49-56 and cases cited; 
RESTATEMENT OF TRUSTS, sec. 87. 

22 On the position of the creditor as trust beneficiary or contract bene- 
ficiary, see Stone, op. cit., supra, at pp. 508, 524-5; Pontius v. Sears, Roebuck 
& Co., supra, note 17; BocerT, Trusts anp TRusTEEs (1935), sec. 21, pp- 
94, 96. 

28 Devaynes v. Noble, 1 Merivale 572, 35 Eng. Rep. 78 (1816). 

*4 See cases collected in BoGert, Trusts anD TRUSTEES, sec. 927. 

5 See particularly Im re Bolognesi & Co., 254 Fed. 770 (1918); In re 
Walter J. Schmidt & Co., 298 Fed. 314 (1923). Compare Cunningham v. 
Brown, 265 U.S. 1, 13, 68 L. Ed. 693, 44 Sup. Ct. 424 (1924). 
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inverse order of making the deposits in the commingled fund. 
Such a position is manifestly unfair to the group of beneficiaries 
whose property merely chances to be deposited at an earlier 
time. No reason appears why the loss should not be prorated 
among the equally innocent groups of trust beneficiaries accord- 
ing to the interests which their respective trusts had in the mass 
at time of the trustee’s withdrawal. Not merely one group, but 
all of them, were unfortunate in having a defaulting trustee. 
Hence the utilization of the rule in Clayton’s Case in this situa- 
tion has met with deserved criticism,” and the position adopted 
by section 15 has been approved by the American Law Insti- 
tute.*’ The passage of the section would involve no change in 
the Ohio law. There is no direct decision in this state involving 
the problem, but in one case there is a strong dictum favoring 
the proportionate adjustment provided for in the Act. To pass 
this section would be a simple method of assuring a fair solution 
of the problem in Ohio. 


Section 16 


1. When an interest in real property is conveyed by deed to a 
person on a trust which is unenforceable on account of the Statute 
of Frauds and the intended trustee or his successor in interest still 
holds title but refuses to carry out the trust on account of the Statute 
of Frauds, the intended trustee or his successor in interest, except to 
the extent that the successor in interest is a bona fide purchaser of 
a legal interest in the real property in question, shall be under a duty 
to convey the interest in real property to the settlor or his successor in 
interest. A court having jurisdiction may prescribe the conditions upon 
which the interest shall be conveyed to the settlor or his successor in 
interest. 


2. Where the intended trustee has transferred part or all of his 
interest and it has come into the hands of a bona fide purchaser, the 


6 Scott, “The Right to Follow Money Wrongfully Mingled with Other 
Money.” 27 Harv. L. Rev. 125 at 130 (1913). See comments, 32 Yale 
L. J. 267 (1922); 28 Harv. L. Rev. 193 (1914); 10 Cin. L. Rev. 278, 284 
(1936). 

*7 RESTATEMENT OF TRUSTS, sec. 202, Comment (n) (1935). 


*8 Schutt v. Bates, 33 Ohio App. 303 (1929). 
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intended trustee shall be liable to the settlor or his successor in interest 
for the value of the interest thus transferred at the time of its transfer, 


less such offsets as the court may deem equitable. 


This section adopts the minority view in the United States 
on the question involved so far as the court decisions are con- 
cerned.” The position taken, however, is one approved by 


eminent scholars,’ and requires restitution to the settlor or his 
successors in all cases, instead of awarding the property to the 
intended beneficiaries by the imposition of a constructive trust 
for them.”* 

The section makes no distinction between cases in which the 
trustee acted in good faith when he received the deed upon oral 
trust for a third party and cases in which he was guilty of actual 
fraud, undue influence and the like in the acquisition of the 
property. In the latter situation the writers believe that much 
is to be said for the result that the oral trustee should be com- 
pelled to hold for the third party, against whom it seems the 
wrong is actually committed,” and in whose favor many courts 
have raised a constructive trust.” However, a strong case has 
been made for restitution to the settlor even in that situation.” 
Since the major problem is whether the oral trustee shall be 
allowed to retain the land, and the section correctly provides 
that he shall not do so, it may be desirable to have a clear and 
definite result and not to have the provision laden with excep- 
tions. 

Since the Ohio Legislature has never passed statutes equiv- 

29 BocERT, op. cit., sec. 495, where the cases are collected. 

%° Ames, “Constructive Trusts Based upon a Breach of Express Oral ‘Trust 
of Land.” 20 Harv. L. Rev. 549 (1907). Scott, ““Conveyances upon ‘Trusts 
Not Properly Declared.” 37 Harv. L. Rev. 653 (1924). Stone, “Resulting 
Trusts an dthe Statute of Frauds,” 6 Col. Law Rev. 326 (1906). BoceErt, 
Op. Cit., SEC. 497. 

31 See Costigan, “Trusts Based on Oral Promises to Hold in Trust to 
Convey or to Devise Made by Voluntary Grantees,” 12 Mich, Law Rev. 
430 (1914). 

82 Scott, op. cit., 37 Harv. L. Rev. at 667-8. 

*8 BoGERT, OP. cit., secs. 495-6. 
°4 BoGERT, OP. cit., pp. 1597-1599. 
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alent to Section VII of the English Statute of Frauds, which 
required the creation of trusts of land to be manifested and 
proved by a writing, the problem involved in Section 16 does 
not arise in Ohio. The absence of a Statute of Frauds respecting 
trusts has made it possible for our courts frequently to engraft 
an oral trust onto an absolute deed of real property where the 
evidence is “clear and convincing.””” Accordingly, this section 
should be omitted in case the Ohio Legislature passes the Uni- 
form Act. 

The section under consideration only covers the deed cases. 
There is great need for a similar provision to cover the absolute 
devise and bequest cases, which problem does exist in Ohio.” 
There is a conflict in the decisions, not upon the major question 
whether the devisee may keep; but with respect to the person 
or persons for whom the constructive trust shall be imposed. 
The writers would favor the preparation of another section 
which would work a more complete consistency in result by 
compelling substantial restitution to the estate of the settlor in 
the case of an absolute devise upon oral trust. That problem, 


however, is not included in the present Act. 


Section 12 
1. Whenever a trustee shall make a contract which is within his 
powers as trustee, or a predecessor trustee shall have made such a 
contract, and a cause of action shall arise thereon, the party in whose 
favor the cause of action has accrued may sue the trustee in his rep- 
resentative capacity,’’ and any judgment rendered in such action in 
favor of the plaintiff shall be collectible [by execution] out of the 
trust property. In such an action the plaintiff need not prove that 
the trustee could have secured reimbursement from the trust fund 
if he had paid the plaintiff’s claim. 
2. No judgment shall be rendered in favor of the plaintiff in 
See 40 Ohio Jur. secs! 32, 33, 87, 88, where cases are collected. See also 
Vanneman, “The Constructive Trust, A Neglected Remedy in Ohio, 10 Cin. 
L. Rev. 366, 379-385 (1936). 
Winder v. Scholey, 83 Ohio St. 204, 93 N.E. 1098 (1910). See 40 
Ohio Jur. secs. 89-95, inclusive. 
7 Italics ours. 
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such action unless he proves that within thirty days after the beginning 
of such action, or within such other time as the court may fix, and 
more than thirty days prior to obtaining the judgment, he notified 
each of the beneficiaries known to the trustee who then had a present 
interest, or in the case of a charitable trust, . . . of the existence and 
nature of the action. Such notice shall be given by mailing copies 
thereof in postpaid envelopes addressed to the parties to be notified 
at their last known addresses. The trustee shall furnish the plaintiff 
a list of the parties to be notified, and their addresses, within ten days 
after written demand therefor, and notification of the persons on 
such list shall constitute compliance with the duty placed on the plain- 
tiff by this section. Any beneficiary, or in the case of charitable trusts 
the [ Attorney-General] and any corporation which is a beneficiary 
or agency in the performance of such charitable trust, may intervene 
in such action and contest the right of the plaintiff to recover. 


3. The plaintiff may also hold the trustee who made the contract 
personally liable on such contract, if the contract does not exclude 
such personal liability. The addition of the word “trustee” or the 
words “as trustee” after the signature of a trustee to a contract shall 
be deemed prima facie evidence of an intent to exclude the trustee 
from personal liability. 


This section, if adopted by our Legislature would affect 
some sweeping changes in the Ohio case-law. The Common 
Law courts refused to recognize the trustee in any representa- 
tive capacity. An action at law against him upon any contract 
which he made for the trust was personal. A judgment was 
rendered against him personally, and execution issued against 
his property and, indeed, could not issue against the trust prop- 
erty. These Common Law rules are to be found in the Ohio 
cases.** The remedy which was available to the contract-cred- 
itor was subrogation in equity, a proceeding through the trustee 
to reach his right of exoneration, or indemnity, or perhaps, 

38 Vanneman, “Liability of Trust Estates for Obligations Created by the 
Trustee in Ohio,” g Cin. L. Rev. 1 (1935), 40 Ohio Jur., p. 197 (1935). 
Payne v. Rech, 6 Ohio App. 327 (1917) (Trustee cannot be sued in repre- 
sentative capacity). Manley v. Hunt, 1 Ohio 258 (1824) (Execution on 
judgment against trustee cannot be levied on trust estate). See also Lucht v. 
Behnens, 28 Ohio St. 231 (1876) and Trumpler v. Royer, 18 Ohio App. 
151 (1918). 
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more recently, his power to charge the trust estate. The extent 
of that right was limited to the trustee’s ability to reach the trust 
estate.*” This personal liability of the trustee, it should be 
observed, is not eliminated by the proposed section. On the 
contrary, the third paragraph of the section retains it. What the 
section does is to look upon the trust realistically as an economic 
enterprise which should itself bear the risks of its administra- 
tion.“ The courts manifest a strange unwillingness to make this 
change,” and the statute, therefore, is deemed desirable in order 
to give to the trust estate a legal personality and to recognize 
the trustee in his official capacity as a distinct legal person. No 
longer will the state of the accounts between trustee and estate, 
once so vital,** have significance, nor will the trustee’s ability to 
respond in damages be a condition to reaching the trust estate. 
The Act does permit the trustee to exempt himself from liabil- 
ity by inserting an exculpatory clause in the contract. Here, 
too, the adoption of the statute will modify Ohio case law. By 
several decisions,“ the rule is adopted that the addition to his 


” 5 


signature of words such as “trustee” or “trustee for is 


merely descriptio personae and does not exempt the trustee 
from liability. Under this section it is “deemed prima facie evi- 
dence of an intent to exclude the trustee from personal liability.” 

It is believed that Section 12 makes only such modifications 
as are desirable and that it should be adopted as it stands. The 
reasons advanced in the cases for refusing to sanction a suit 
against a trustee in his representative capacity, viz., the desir- 


39 P, C. & St. L. Ry. Co. v. Schmidt, 8 Ohio C.C. 355 (1844). See 
Stillman v. Holmes, 9 Ohio N.P. (N.S.) 193 (1909) and Mills v. Connor, 
104 Ohio St. 409, 135 N.E. 616 (1922). 

49 See Stone, “Liability of Trust Estates for the Contracts and Torts of 
the Trustees,” 22 Col. L. Rev. 527 (1922); Brandeis, “Liability of Trust 
Estates on Contracts Made for Their Benefit,” 15 Am. L. Rev. 449 (1881) ; 
Scott, “Liabilities Incurred in the Administration of Trusts,” 28 Harv. L. 
Rev. 725 (1905) (1915); Am. Law InstiTUTE ReEsTATEMENT oF TRusTs, 
secs. 267-271; BoGERT, OP. cit., secs. 712-716. 

*? See however, Stillman v. Holmes, note 19, supra. 

*? In re Johnson, L. R. 15 Ch. D. 548, 552 (1880). 

*840 Ohio Jur., sec. 198. 
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ability of safeguarding and holding intact trust estates,** seem 
outweighed by the desirability of requiring every economic 


enterprise to shoulder its own risks. 


Section 13 

1. A trustee who has incurred personal liability for a tort com- 
mitted in the administration of the trust is entitled to exoneration 
therefor from the trust property if he has not discharged the claim, 
or be reimbursed therefor out of trust funds if he has paid the claim, 
if (1) the tort was a common incident of the kind of business activity 
in which the trustee was properly engaged for the trust, or (2) 
although the tort was not a common incident of such activity, if 
neither the trustee nor any officer or employee of the trustee was 
guilty of personal fault in incurring the liability. 

2. If a trustee commits a tort which increases the value of the 
trust property, he shall be entitled to exoneration or reimbursement 
with respect thereto to the extent of such increase in value, even 
though he would not otherwise be entitled to exoneration or reim- 
bursement. 

3. Nothing in this section shall be construed to change the existing 
law with regard to the liability of trustees of charitable trusts for torts 
of themselves or their employees. 

There has always been some doubt respecting the trustee’s 
right to exoneration or reimbursement for torts and there is 
scant authority in the cases.*” Reimbursement for a tort feasor 
seems to have been a bit difficult for the court of equity to 
achieve. No Ohio case setting out the rule with respect to the 
problem has been found. From some of the cases cited under 
the next section certain inferences are permissible that the right 
might exist. It is well, therefore, to have a clearly defined stat- 
utory rule in the state. The legislative adoption of this section 
would furnish a rule which meets the requirements of sound 
principle by a clear catalogue of the instances in which it 1s 
allowed,” thus properly safeguarding the estate. Intentional 
wrongs by the trustee would be excluded and the troublesome 

4 Deschler v. Franklin, 11 Ohio C. Dec. 188 (1900). (A tort case). 


* BoGERT, OP. Cit., seC.7 34. 
*6 BoGERT, Op. cit., p. 2174. 
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negligent wrongs would be included only if they were “a com- 
mon incident of the kind of business activity” the trustee was 
properly performing. This section is far from self executing 
and its application will require discriminating judicial admin- 


istration, but the rule appears to be well framed and workable.’ 
It is consistent with the principles insisted upon in comments to 
the last section and makes more certain the imposition of estate 
liability dealt with in the following section. Furthermore it 
seems entirely proper, as is provided in the second subsection, 
that where the estate of the beneficiary is enriched by a wrong 
of the trustee reimbursement to the extent of the benefit con- 
ferred be permitted in any case. 


Section 14 

1. Where a trustee or his predecessor has incurred personal liabil- 
ity for a tort committed in the course of his administration, the trustee 
in his representative capacity may be sued and collection had from the 
trust property, if the court shall determine in such action that (1) the 
tort was a common incident of the kind of business activity in which 
the trustee or his predecessor was properly engaged for the trust; or 
(2) that, although the tort was not a common incident of such activ- 
ity, neither the trustee nor his predecessor, nor any officer or employee 
of the trustee or his predecessor, was guilty of personal fault in incur- 
ring the liability; or (3) that, although the tort did not fall within 
classes (1) or (2) above, it increased the value of the trust property. 
If the tort is within classes (1) or (2) above, collection may be had 
of the full amount of damage proved; and if the tort is within class 
(3) above, collection may be had only to the extent of the increase 
in the value of the trust property. 

2. In an action against the trustee in his representative capacity 
under this section the plaintiff need not prove that the trustee could 
have secured reimbursement from the trust fund if he had paid the 
plaintiff’s claim. 

3- No judgment shall be rendered in favor of the plaintiff in 
such action unless he proves that within thirty days after the begin- 

‘7 The comments to the Restatement of Trusts appear less liberal than the 
present section. It is there stated that “if the trustee was at fault in incurring 
the tort liability, he is not entitled to indemnity.” Am. Law Inst., of. cit., 
sec. 247, comment (d) cf. BoGERT, op. cit., at p. 2175. 
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ning of the action, or within such other period as the court may fix and 
more than thirty days prior to obtaining the judgment, he notified 
each of the beneficiaries known to the trustee who then had a present 
interest of the existence and nature of the action. Such notice shall 
be given by mailing copies thereof in postpaid envelopes addressed to 
such beneficiaries at their last known addresses. The trustee shall 
furnish the plaintiff a list of such beneficiaries and their addresses, 
within ten days after written demand therefor, and notification of 
the persons on such list shall constitute compliance with the duty 
placed on the plaintiff by this section. Any beneficiary may intervene 
in such action and contest the right of the plaintiff to recover. 

4. The trustee may also be held personally liable for any tort 
committed by him, or by his agents or employees in the course of their 
employments, subject to the rights of exoneration or reimbursement 
provided in Section 13. 

5. Nothing in this section shall be construed to change the exist- 
ing law with regard to the liability of trustees of charitable trusts for 
torts of themselves or their employees. 


The adoption of this section is needed to clarify the problem 
in Ohio. In the earliest local case tort creditors seem to be 
denied any recovery for their injury against the trust estate and 
the trustee’s personal liability was conceded. A reversal, with- 
out opinion, by the Supreme Court,*’ does not render the solu- 
tion of the problem any simpler. Whether a suit against the 
trustee in his representative capacity is permissible is not clear. 
It seems to have been assumed in a Court of Appeals case,” 
and it is clearly possible with respect to receivers.”* This section 
plainly permits representative suits against the trustee by the 
victim of the tort and imposes liability on the trust estate. To 
the extent that this liability is imposed, the statute is advancing 
the responsibility of the property embarked upon an economic 
enterprise for the risks of its administration and is relieving the 
victim pro tanto of an unjust burden. By way of expansion one 

48 Deschler v. Franklin, 11 Ohio C. Dec. 188 (1900). 

49 66 Ohio St. 656, 65 N.E. 1129 (1902). 

50 Waite v. Mendenhall, et al., 17 Ohio App. 53 (1922). 

51 Brown v. Winterbottom, 98 Ohio St. 127, 120 N.E. 292 (1918). See 
Vanneman, of. cit., 9 Cin. Law Rev. 1 at pp. 16 et seg. 
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might argue that it would be sound policy to hold the economic 
enterprise for all wrongs done innocent victims, even including 
intentional wrongs of the trustee. It is obvious however that 
there is unity and continuity running through sections 12, 13 
and 14, and it is believed that they should be considered and 
adopted together, preserving this unity of purpose. 


Il. THe Trusree’s Duty or Loyattry 


The duty of undivided loyalty owed by a trustee to his 
beneficiary in the administration of the trust is a tradition in 
equity. It entails the most rigorous standard to be found in any 
jural relationship. In general the equity courts have resisted all 
efforts to weaken this duty by the “disintegrating erosion” of 
exceptions.” It is thought to be good policy to continue the 
strictest standard in order to remove all temptation of disloyalty 
from the trustee. Nevertheless, trustees continue to be tempted 
and such abuses as are found in trust administration commonly 
arise from a breach of some rule imposed to secure the duty of 
loyalty. Thus, the commissioners, in their prefatory note to 
this act say, “It is felt that many of the abuses of modern trust 
administration have come from indirect disloyalty of the trustee 
and that a clear statement of the full implications of the loyalty 
duty might help in securing honest administration.” Five sec- 
tions are included in the act for this purpose. 


Section 3 
Except as provided in Section 4, no corporate trustee shall lend 
trust funds to itself or an affiliate, or to any director, officer, or em- 
ployee of itself or of an affiliate; nor shall any non-corporate trustee 
lend trust funds to himself, or to his relative, employer, employee, 
partner, or other business associate. 
Section 4 
1. A corporate trustee which is subject to regulation and super- 
vision by state or federal authorities may deposit with itself trust funds 


52 Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545 (1928). See 
generally, Scott, The Trustee’s Duty of Loyalty, 49 Harv. L. Rev. 521 
(1936). 
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which are being held necessarily pending investment, distribution, or 
the payment of debts, provided it pays into the trust for such deposit 
such interest as it is required by statute to pay on uninvested trust 
funds, or, if there be no such statute, the same rate of interest it pays 
upon similar non-trust deposits, and maintains in its trust department 
as security for all such deposits a separate fund consisting of securities 
legal for trust investments and at all times equal in total market value 
to the amount of the deposits. But no such security shall be required 
to the extent that the deposit is insured or given a preference by any 
state or federal law. 

2. The separate fund of securities shall be marked as such. With- 
drawals from or additions to it may be made from time to time, as 
long as the required value is maintained. ‘The income of such secur- 
ities shall belong to the corporate trustee. In all statements of its 
financial condition published, or delivered to [the state banking de- 
partment] such corporate trustee shall show as separate items the 
amount of trust funds which it has deposited with itself and the 
amount of securities which it holds as security for the payment of such 


deposits. 


The older cases forbade a trustee, corporate or otherwise, 
to deposit funds with itself, or in its commercial department, 
and Section 3 of the new Act adopts that rule with Section 4 as 
an exception. The duty of loyalty required the trustee to forego 
all thought of selfish gain. By depositing trust funds with itself 
or affiliate it reaps, at least in some cases, a small advantage for 
itself in that it may use the funds as its own while on deposit 
either without payment of any interest, or a very low rate of 
interest. Loyalty requires that every consideration of details of 
administration be decided solely in the interest of the cestui que 
trust, and that all gains belong to the beneficiary. 

Furthermore, in selecting a depository the trustee should 
always use the utmost care to scrutinize its soundness and re 
sponsibility. Unbiased scrutiny cannot be expected when the 
depository is the same person, and the depositor is in effect 
appraising himself. It is very significant that the American Law 
Institute states the rule of Section 3 without qualification.” The 


5° RESTATEMENT OF TRusTs, sec. 170. Comment (m). 
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provision there is, “A trust company or bank which makes in its 
own banking department a general deposit of funds held by it 
as trustee thereby commits a breach of trust, since in so doing, 
it is dealing as an individual with itself as trustee.” Following 
paragraphs, however, indicate that this is permitted by statute 
in some states. Legislative relaxations of the rules growing out 
of the duty of loyalty are dangerous for the reason that they 
are very often the result of agitation and active lobbying by the 
very persons upon whom the strict rule operates. This is not 
always true, of course. For example, in Connecticut the relaxa- 
tion came through the court decision and the thorough state 
supervision and control of banks and trust companies was ad- 
vanced by that court as justification for the change.”* 

The Ohio Legislature has passed a statute dealing with this 
problem of deposits by a trustee with himself. Genera! Code, 
Section 710-165, permits a trust company to make deposits of 
moneys held pending distribution or investment with itself or 
its own banking department.” In a leading case the Supreme 
Court held that such a deposit was a general one giving rise to 
a debtor-creditor relationship.” In 1933, subsequent to this 
decision, the statute was amended so as to give a preferred claim 
for moneys so deposited in the event of insolvency of the depos- 
itory. It is submitted that an arbitrary preference by statute, 
when there is no requirement, and little possibility, of resorting 

"4 Hayward v. Plant, 98 Conn. 374 (1923). See criticism 23 Col. L. 
Rev. 465 (1923). 

°° Sec. 710-165 was passed as part of the Banking Act in 1919 (108 Ohio 
L. Part I, 80, 122). In 1932, sec. 10506-45 prescribed the requirements for 


the deposit of funds by fiduciaries, including testamentary trustees. ‘The last 
sentence of this section provides: “A corporate fiduciary authorized by law to 
receive deposits of fiduciaries, shall have authority to be the depository of funds 
held by it as such fiduciary.” The purpose of this provision was apparently to 
complement the existing sec. 710-165. It would seem that the provision in 
sec. 10506-45 merely gives the authority to the corporate fiduciary to be a 
self-depository, and that the consequences of its being such wil Ibe governed by 
the preference provisions of sec. 710-165 as amended in 1933. See Stickle v. 
Guardian Trust Co., 133 Ohio St. 472, 14 N.E. (2d) 600, 481-483 (1938). 

°6 McDonald v. Fulton, 125 Ohio St. 507, 182 N.E. 504 (1932). See 
also Stickel v. Guardian Trust Co., 133 Ohio St. 472 (1938). 
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to sound principles of tracing the trust property, is ordinarily 
objectionable in the interest of fairness to general creditors of 
the depository. In this instance, nevertheless, it has the merit 
of avoiding hardship under a statute which permits a limited 
fiduciary self-dealing and hence relaxes the corporate trustee’s 
duty of loyalty.°” The National Banks must, of course, conform 
to the Act of Congress”* which requires, in such cases, a deposit 
of security somewhat similar to that specified in section 4. The 
proposed act is so drawn as to fit harmoniously into the state or 
Federal scheme, and would involve no great change in Sec. 
710-165, since section 4 provides that “‘no such security shall be 
required to the extent that the deposit is . . . given a prefer- 
ence by any state ... law.” It is quite probable that the 
provisions of section 4 with respect to interest, if adopted, 
would be an addition to our statutory law.” 


Section 5 
No trustee shall directly or indirectly buy or sell any property for 
the trust from or to itself or an affiliate; or from or to a director, 
officer, or employee of such trustee or of an affiliate; or from or to a 
relative, employer, partner, or other business associate. 


There can be no question about the desirability of a sweep- 
ing statutory rule respecting this problem to remove one of the 
greatest temptations confronting trustees. The rule as drawn 
in this statute is a codification of the Common law rule and 
embodies the rigid practice of the better class of trust com- 
panies.°” This section, it should be observed, applies to all 
trustees, corporate as well as natural persons, whether they are 
administering testamentary or non-testamentary trusts. If 
adopted in this State it would be an extension to non-testa- 
mentary trustees of the same, or virtually the same, statutory 
restrictions now obtaining with respect to “fiduciaries,” which 


0 


5T See 31 Mich. L. Rev. 532 (1933). 

12 USCA. 348 k. 

59 See Gen. Code, sec. 10506-45. 

6° See cases collected BoGERT, of. cit., sec. 489; AMERICAN Law InsTI- 
TUTE, RESTATEMENT OF TRUSTS, sec. 170, Comments (b) to (i) inclusive. 
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61 


includes only testamentary trustees.” This existing Ohio statute 
provides that “Fiduciaries shall not buy from or sell to them- 
selves . . . except as expressly authorized by the instrument 
creating the trust and then only with the approval of the pro- 
bate court in each instance; but no corporate fiduciary shall be 
permitted to do so, any power in the instrument creating the 
trust to the contrary notwithstanding.” A proviso exempts au- 
thorized advancements. This very stringent section is entirely 
proper and its extension to non-testamentary trustees by the 
adoption of section 5 is desirable. No reason is perceived why 
trustees of living or intervivos trusts should not be governed by 
the same principles as testamentary trustees. Any doubt which 
may exist of the accountability of the former to the probate 


62 


court,’ and thus of the applicability to them of the principle 
embodied in section 10506-49, would, in so far as this problem 
is concerned, be rendered unimportant. 

It should be observed that section 17, of the Uniform Act 
does not permit the prohibitions of sections 3, 4, and 5 to be 
removed by stipulations in the trust instrument. In this respect 
the present Ohio law respecting fiduciaries is identical, and uni- 
formity would be secured in the matter by the adoption of these 
sections. 

Section 6 
No trustee shall as trustee of one trust sell property to itself as 
trustee of another trust. 


The simplest duties involved in the great principle of loy- 
alty would preclude a trustee placing himself in the inconsistent 
position of being both buyer and seller. As trustee for the sell- 
ing trust his duty is to get the highest price possible; as trustee 
for the buying trust it is to pay as small a price as possible. 

61 Gen. Code, sec. 10506-49. 

62 See 40 Ohio Jur. pp. 440, 441. See also sec. 10506-1, defining a 
fiduciary as a person “appointed by and accountable to the probate court” and 
sec. 10501-53, giving the probate court jurisdiction over “testamentary 
trustees.” And see Ohio Constitution, Art. IV, sec. 8, setting for the jurisdic- 
tion of the probate courts. 
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The section must be read in connection with sections 17, 18 
and 19 which make it possible to avoid its provisions in the 


manner there provided. 


Section 7 
No corporate trustee shall purchase for a trust shares of its own 
stock, or its bonds or other securities, or the stock, bonds or other 


securities of an affiliate. 


Even where there is a limited power in trustees to invest in 
corporate stock, as in Ohio, it seems indisputable that a definite 
statutory limitation prohibiting the investment of trust funds in 
the stock of the corporate trustee or its affiliates is highly desir 
able. The lessons of the depression have emphasized the need 
of such a provision. 

In Ohio corporation stocks are not legals for investment by 
private testamentary trustees."” The statutory list, however, 1s 


’ as defined in 10506-1, i.e. testa 


applicable only to “fiduciaries” 
mentary trustees."* Private and corporate trustees of non-testa 
mentary trusts are governed apparently only by the common 
law or other statutory provision. The Banking Act permits a 
much wider scope of investment to corporate trustees than the 
common law allowed to private trustees."” And these latter 
investments are apparently saved to corporate testamentary 
trustees by the statute governing “fiduciaries” through employ 
ment of the phrase “except as otherwise provided by law” in 
introducing the section governing a fiduciary’s investment.” 
Thus, corporate trustees of both types are permitted to invest in 
“stocks and bonds of corporations” when authorized by their 
boards of directors or their executive committees."’ This would 
probably not permit the investment in stocks or bonds of the 

®3 Ohio Gen. Code, sec. 10506-41. 

** See note 39, supra. 

8° Ohio Gen. Code, sec. 710-166. 

*6 Sec. 10506-41. Freifield, Investments by Fiduciaries under the N 
Ohio Probate Code, 5 Cin. Law Rev. 429 (1931). 
“7 Ohio Gen. Code, sec. 710-166, sec. 710-1 40b. 
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corporate trustee.” A clear statutory declaration removes all 
doubt and section 7 should be adopted. 

It should be noted that this section is to be read in connection 
with Sections 17, 18, and 19, and their provisions may be 


avoided in the manner there provided. 


III. RELAxaTIons FoR CONVENIENCE IN ADMINISTRATION. 


Considerations of administrative convenience are always 
impinging upon strict rule and occasionally a statutory relaxa- 
tion of the rule is made even though theoretically sound prin- 
ciple may thereby be violated. Rules of law must be capable 
of reasonably practical application. Section 4, previously con- 
sidered, in an example which to some extent yields a principle 
of loyalty in the matter of trust deposits by a corporate trustee 


for practical business reasons. 


Section & 
A trustee owning corporate stock may vote it by proxy, but shall 
be liable for any loss resulting to the beneficiaries from a failure to 


use reasonable care in deciding how to vote the stock and in voting it. 


The case law on a trustee’s power to indulge in proxy voting 
is somewhat obscure and conflicting.”” The practice is quite com- 
mon, however, and some states have legislated favorably upon 
the power. It seems rather clear that a trustee makes some 
delegation of power when he votes his stock by proxy. In most 
cases, however, it is not a substantial delegation of power. An 
Ohio case“ requires the proxy to be accompanied by specific 
directions as to the voting and leaving proxy holder only a 
ministerial function to perform. The rule of this decision would 
be modified by the adoption of this section. 

All of the trustees falling within the probate code, however, 
who hold securities, are permitted to “do all of the things which 

“2 Opin. Atty. Gen. 1456 (1927). 40 Ohio Jur. 390. 


*° BoGERT, OP. cit., p. 1778. 
© State ex rel Voight Vv. Voight, 2 Ohio App. 145 (191 3). 
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an individual holder might do.”"* The enumeration following 
in that statute, having to do with exercising and selling rights, 
accepting new stock in place of old, participating in reorganiza- 
tion, etc., is not indicated as exclusive and hence the section 
might be construed to include the voting by proxy. The legis- 
lature should adopt section 8 as it would supplement and not 
conflict with the existing statute. To remove all doubt, it is 
suggested that voting by proxy be added to the enumeration of 
General Code section 10506-44. Such amendment together 
with section 8 of the Uniform Act would cover the entire field 
of trustees. 
Section 9 
A trustee owning stock may hold it in the name of a nominee, 
without mention of the trust in the stock certificates or stock registra- 
tion book; provided that (1) the trust records and all reports or 
accounts rendered by the trustee clearly show the ownership of the 
stock by the trustee and the facts regarding its holding; and (2) the 
nominee shall deposit with the trustee a signed statement showing the 
trust ownership, shall endorse the stock certificate in blank, and shall 
not have possession of the stock certificate or access thereto except 
under the immediate supervision of the trustee. The trustee shall be 
personally liable for any loss to the trust resulting from any act of 
such nominee in connection with stock so held. 


This section in previous preliminary drafts of the Trust Act 
was much more comprehensive than the final form, in that it 
permitted the trustee to hold shares in his own name without 
in any way showing the trust. Serious objection would exist to 
such a broad change of the law. Recent practices by trust com- 
panies in this state’ and a few cases growing out of those prac- 
tices show the soundness of the rules which require a clear ear- 
marking of trust properties by the trustee,’* and demonstrate 


71 Ohio Gen. Code, sec. 10506-44. 

72 See Ullmer v. Fulton, 129 Ohio St. 323, 195 N.E. 557 (1935); 33 
Mich. L. Rev. 1118 (1935); 9 Cin. L. Rev. 490 (1935); Arend v. Fulton, 
53 Ohio App. 503, 5 N.E. (2) 792 (1936) ; Lima First Trust Co. v. Graham, 
54 Ohio App. 85, 5 Ohio Op. 232 (1932). 

78 BoGERT, Of. cit., sec. 596. 
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the lack of wisdom in any very substantial change relaxing the 
ordinary strict rules. The proposed section, however, is not a 
serious departure from sound principle. It only applies to the 
narrow case of stock taken in the name of a nominee. The 
provisos afford a fairly thorough safeguard to the beneficiary 
in that ample evidence of the trust would exist. There may be 
a practical need for such modification in the interest of ease of 
transfer. It is a way of avoiding the rather strict requirements 
of stock exchanges that where stock is held in the name of a 
fiduciary elaborate proof of the power of the fiduciary to sell 
must accompany the request for transfer. Under this section 
the trustee may, so far as exchanges are concerned, hold stock 
in the trust in the name of a nominee. Only those dealing in 
the administration of trusts wherein considerable blocks of com- 
mon stocks are held will know the merits or need of this section. 


Section 10 


Unless it is otherwise provided by the trust instrument, or an 
amendment thereto, or by court order, all powers of a trustee shall 
be attached to the office and shall not be personal. 


Powers given to trustees‘in trust instruments are wholly 
within the control of the settlor. The difficulty is that so fre- 
quently in drafting the instrument important matters such as 
the provision for succeeding trustees, the provision for the pass- 
ing of title to them, if named or provided for, and the trans- 
mission of powers to them is overlooked entirely or done in 
such a manner that a law suit is necessary to settle the prob- 


lems.” 


This section is designed to make all powers given in 
the trust instrument presumptively attach to the office instead 
of being personal in the trustee named. While in the usual 
case” the courts seem to indicate a presumption similar to that 
here provided, even where the power is discretionary, it will 
very much expedite the uninterrupted administration of trusts 

4 See Reichert v. The Mo. & Ill. Coal Co., 231 Ill. 238 (1907). 

*© Am. Law Inst., RestaTEMENT oF Trusts, sec. 196; BoGERT, of. cit., 
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if the succeeding trustee may rely upon a clear cut statutory 
rule. Under this section he may proceed with safety unless the 
trust instrument or a court order specifically makes the power 
in the original trustee personal. 

So far as Ohio cases and statutes are concerned the proposed 
section would not be out of harmony with the existing law. In 
general, the Ohio cases state that the trust powers are exercis 
able by a successor," even though discretion may be involved,” 
unless they are made peculiarly personal in the original 
trustee.” 

The probate code provides that a successor “fiduciary when 
appointed shall execute the trust to its proper termination,”” 
and that the survivor or survivors of multiple fiduciaries “shall 
execute the trust” unless the court or trust instrument otherwise 
provides.”” These sections may fall short of making all powers 
adhere in the office. An adoption of section 10 would set the 
matter at rest so far as trustees in general are concerned and it 
might aid in interpreting General Code sections 10506-55 and 
56 above cited. It would be advisable to amend these sections 
by using the same language as in section 10 thereby securing 


absolute clarity and uniformity. 


Section 11 
1. Unless it is otherwise provided by the trust instrument, or an 
amendment thereof, or by court order, any power vested in three or 
more trustees may be exercised by a majority of such trustees; but no 
trustee who has not joined in exercising a power shall be liable to the 


76 Clark v. Neil, 19 Ohio N.P. (N.S.) 449 (1917). (This case seems to 
make the power to convey attach to the office, in exact accord with the statute) 
Avery v. Howard, 7 Ohio N.P. (N.S.) 97 (1908). (Says power exercisabl 
successor). See 40 Ohio Jur., sec. 171, p. 431. 

™ Sowers v. Cyrenius, 39 Ohio St. 29 (1883). (Successor or survivor- 
trustee may exercise discretion to choose a charity to benefit, no intention 
having been shown to make such power peculiarly personal to the origin 
trustee). 

In re Kine, 17 Ohio Dec. N.P. 103 (1900) ; Rogers v. Rea, 98 Ohio 
St. 315 (1918). 

79 Ohio Gen. Code, sec. 10506-55. 


Same, sec. 10506-56. 
> > 
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beneficiaries or to others for the consequences of such exercise, nor 
shall a dissenting trustee be liable for the consequences of an act in 
which he joins at the direction of the majority trustees, if he expressed 
his dissent in writing to any of his co-trustees at or before the time of 
such joinder. 

2. Nothing in this section shall excuse a co-trustee from liability 
for inactivity in the administration of the trust nor for failure to 
attempt to prevent a breach of trust. 


This section is a direct reversal of the common law rule 
which required multiple trustees to act jointly.’ To this com- 
mon law rule there were certain exceptions. It did not apply to 
charitable trusts and, in the case of urgent necessity, even in 
private trusts it was not observed. In so far as the Ohio courts 
have ruled upon the question they have followed the common 
law.” 

The commissioners declared that it was intended by this 
section to “abolish a rule founded on the mediaeval incidents 
of joint tenancy.” This would be a sufficient explanation if such 
source were the sole basis for the rule. It is believed, however, 
that a desire on the part of courts to further the settlor’s inten- 
tion and purpose in having multiple trustees had something to 
do with its establishment. The fact that he named more than 
one trustee would seem to manifest a desire on the settlor’s part 
to secure the benefits of their combined judgment and experi- 
ence. The difficulties frequently encountered in securing united 
action from multiple trustees have presented a practical admin- 
istrative stumbling-block which is believed to outweigh the 
importance of safeguarding the settlor’s intent in this respect. 
In reality the statute but shifts the burden. Under the new 
provision it is expressly stipulated that the settlor may require 
unitary action by the several trustees through affirmative pro- 
vision in the trust instrument. This statutory change has beer 
accomplished in Georgia and New Hampshire.™ 

*? Am. Law Inst., RESTATEMENT OF TRusTS, sec. 194, BoGERT, Of. Cit., 
sec. 554. 

*2 40 Ohio Jur. 169. 

58 BoGERT, Of. Cit., sec. §54, N. 35. 
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An Ohio statute™ of limited application now provides that 
when multiple executors are named in a will and are directed 
to sell land, and one or more of them dies, declines to act or 
neglects to execute the will, sales made by those who took upon 
themselves the execution of the will shall be as valid as if the 
others had joined. 

The second paragraph is very essential to section I1 in that 
it eliminates the difficulty of the negligent or careless trustee 
which might be implicit in the main section. 

Section 17 

The settlor of any trust affected by this Act may, by provision in 
the instrument creating the trust if the trust was created by a writing, 
or by oral statement to the trustee at the time of the creation of the 
trust if the trust was created orally, or by an amendment of the trust 
if the settlor reserved the power to amend the trust, relieve his trustee 
from any or all of the duties, restrictions, and liabilities which would 
otherwise be imposed upon him by this Act; or alter or deny to his 
trustee any or all of the privileges and powers conferred upon the 
trustee by this Act; or add duties, restrictions, liabilities, privileges, 
or powers, to those imposed or granted by this Act; but no act of the 
settlor shall relieve a trustee from the duties, restrictions, and liabil- 


ities imposed upon him by Sections 3, 4, and 5 of this Act. 


Section 18 

Any beneficiary of a trust affected by this Act may, if of full 
legal capacity and acting upon full information, by written instru- 
ment delivered to the trustee relieve the trustee as to such beneficiary 
from any or all of the duties, restrictions, and liabilities which would 
otherwise Ke imposed on the trustee by this Act, except as to the duties, 
restrictions, and liabilities imposed by Sections 3, 4, and 5 of this Act. 
Any such beneficiary may release the trustee from liability to such 
beneficiary for past violations of any of the provisions of this Act. 


Section 19 


A court of competent jurisdiction may, for cause shown and upon 
notice to the beneficiaries, relieve a trustee from any or all of the 
duties and restrictions which would otherwise be placed upon him by 


°4 Gen. Code, sec. 10504-82. 
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this Act, or wholly or partly excuse a trustee who has acted honestly 


and reasonably from liability for violations of the provisions of this 
Act. 


It is believed that the purpose of these sections is a good 
one, and also that the exception of sections 3, 4, and 5 from the 
provisions of sections 17 and 18 is very wise. It is highly desir- 
able to preserve the freedom of the settlor to make such pro- 
visions as meet his requirements and desires in the creation of 
the trust. It is equally desirable to permit a fully capable bene- 
ficiary, as the person most concerned with the successful opera- 
tion of the trust, to consent to acts of his trustee in the course 
of the administration which may be advantageous, providing 
that he does so upon facts fully disclosed. That the court should 
have full power to permit or approve action by the trustee is 
fundamental. The three sections secure these desiderata for all 
parts of the Act, excepting only the requirements of sections 3, 
4,and 5. For the exception of these in sections 17 and 18 there 
seems to be good reason. Trusts are frequently drawn on forms 
prepared by the trustee, particularly by the corporate trustee. 
When this is done clauses permitting self-dealing may not 
always be significant to the settlor. By way of analogy, the 
cases mirror abuse of the exculpatory provision by a number of 
corporate trustees.’ It is useless to impose new obligations and 
strict prohibitions and then to permit the persons subjected 
thereto to stipulate them away. To point out that a settlor who 
is dissatisfied with such stipulations would insist that they be 
eliminated, and hence that his failure to object makes the pro- 
visions his own, is unconvincing. Where the trust instrument 
is on a form prepared by the trustee it may be executed by the 
unskilled settlor, who does not seek independent advice, with- 
out a full understanding of the significance of its minute pro- 
visions. Much the same point can be made regarding application 
by the trustee to the beneficiary for sanction of self-dealing. It 
is submitted that these possibilities, and not the usual course of 


85 BoGERT, Of. cit., sec. 5425 ibid., pp. 1712-1713. 
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scrupulous fair dealing, should weigh in favor of the salutary 
rule adopted by these sections. If the trustee is in any case to 
be relieved of the duties, restrictions and liabilities contained in 
sections 3, 4, and 5, it should be done by a court having super- 
vision over the administration of the trust." That this may be 
done is the plain inference of section 19, which deals with the 
power of the court to relieve the trustee and fails to list the 
exceptions made in the two preceding sections. It is therefore 
believed by the writers that these three sections should be 
adopted as they stand. 

The penalties provided for violation of the Act are ample. 
Section 20 provides: “If a trustee violates any of the provisions 
of this Act, he may be removed and denied compensation in 
whole or in part; and any beneficiary, co-trustee or successor 
trustee may treat the violation as a breach of trust.” The re- 
maining sections, 21 to 25, deal with Uniformity of Interpre- 
tation, Short Title, Severability of sections, Repeal, and Time 
of Taking Effect. 

The writers commend this Act to the Ohio Legislature for 
its careful consideration and passage in the belief that a sub- 
stantial improvement in the trust law of the state will thereby 
be achieved. 


86 See Scott, The Trustee’s Duty of Loyalty, 49 Harv. L. Rev. 521 


(1936), at pp. 533-535; compare, ibid., pp. 526-7, 536-7, 542. See also 
the provisions regarding permission for self dealing by private, as compared 
with corporate, fiduciaries in the present probate code. sec. 10506-49, referred 


to in the discussion of sec. 5, supra. 














COMMON LAW MARRIAGE 
IN OHIO* 


Rosatie M. Moynanant 


By its decision in Umbenhower v. Labust in 1912, the 
Supreme Court of the State of Ohio upheld the validity of a 
common law marriage contracted in that State. Certain rules 
were laid down by the court to govern such recognition. The 
parties must be competent to enter into the marriage contract 
and do so by words of present consent to be followed by cohabi- 
tation as husband and wife. There must also be a holding out 
to the community in which they reside that such a relationship 
exists. 

Following this authoritative statement of the law, two cases 
were decided. The first, Walker v. Walker,” assigned a dower 
interest to a common-law wife despite testimony to the effect 
that she had had doubts at its inception and through all her 
married life that the union was lawful. These doubts were 
shared by her neighbors. These misgivings were immaterial, 
the court held, in view of the fact that the parties had entered 
into an oral contract in the presence of a witness and that from 
the time of said agreement they had lived together as husband 
and wife. “ .. . all the actions and statements of Abraham 
Walker were to the effect that she was his wife; that the child 
born was his own daughter, and in his will he treats her as his 
daughter and gives her the bulk of his estate. . . . it seems to 
the court, under all these circumstances, it would be an outrage 
and a great wrong to hold otherwise than that Amanda Whit- 
ney was the common-law wife of Abraham Walker.” 

* This is the second part of Miss Moynahan’s article. The first part 
appeared in the fall issue. 5 O.S.L.J. 26. 

{ Member of the Bar of the State of New York; Research Attorney, 
Office of the General Counsel, Social Security Board. 


£85 O.S. 238, 97 N.E. 832 (1912), see note 53, Part I. 
®4 15 O.N.P. (N.S.) 189; 28 O.D. (N.P.) 391 (1913). 
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The second 1913 case, Erie Railroad v. Dump,” held that 
it was no error for the trial court to allow a child by a common- 
law marriage to be made a party in an action to recover dam- 
ages for death caused by negligence, although the petition filed 
by the administratrix against the railroad company had alleged 
that the deceased was unmarried and left no children. The 
statute permitting a death action gave no protection to next of 
kin omitted in the pleadings, but, said the court of appeals, “to 
hold that the law will not allow such next of kin to intervene 
and set up their claim would be to turn the statute, in some 
cases, from a beneficient one, designed to aid in the administra- 
tion of justice, into an engine of oppression.” The court held 
that the interests of actual beneficiaries should be protected at 
the trial. 

Charrier v. State,’ decided in 1918, originated in a criminal 
prosecution for adultery, and was the occasion for a learned and 
witty opinion by Judge Grant of the Court of Appeals. The 
accused had appealed his conviction and sentence through the 
courts of probate and common pleas to the higher tribunal. 
He offered no evidence on his own behalf before either the trial 
or appellate courts, claiming that the State had not proved its 

°° 2 O. App. 210, 21 O.C.C. (N.S.) 300 (1913). 

66 29 O.C.C. (N.S.) 97, 30 O.C.D. 578 (1918). The accused, a native 
of France, had been domiciled in the United States for some two years and 
in 1917 had contracted a statutory marriage in Ohio, which the State claimed 
to be meritricious because he had cohabited in France with another woman, 
the prosecuting witness at the trial, under such circumstances and holdings out 
as would constitute a so-called “common-law marriage” as understood and 
allowed in Ohio. The testimony of the alleged French wife was to the 
effect that she had met and cohabited with the accused in Paris on the promise 
that “he wouldn’t marry her right away,” though he had later assured her 
that “you are my wife mow, and your daughter” (by a previous meretricious 
relationship) “is my daughter.” They began to call each other husband and 
wife and lived together as such, the union resulting in the birth of a child. 
With the two children the couple had later emigrated to Canada, holding 
themselves out as a family, and with the constant promise by the man that he 
would have a religious marriage ceremony performed, which he continually 
postponed owing to financial difficulties. In 1915 he abandoned her and 


coming to the United States contracted the formal marriage made the basis 
of the prosecution. 
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case. Judge Grant gave a detailed and lucid exposition of the 
institution of common-law marriage, tracing its origin in canon 
law and adoption by the common law of England, noting that 
it was unaffected by the decrees of the Council of Trent, and at 
the time of the separation of England and the American Colo- 
nies became the common law of the United States. The court 
pointed out that the institution had continued in England until 
its validity was denied in the Queen v. Millis by reason of Lord 
Hardwicke’s Act in 1753, which, however, had never applied to 
the English colonies, and stated that “It follows that the com- 
mon-law marriage institution, brought from England by our 
ancestors, has full standing in the courts of such of the United 
States today as have not denied it by statute.” 

Concluding, however, that under all the authorities the 
validity of a marriage is determined by the /ex loci where con- 
tracted, the court, at page 106, summarized the issue raised by 
the appeal as follows: 

We have then, this state of things: A relation in France which when 
first established offended the received notions of morality and so was 
meretricious. From this arises the presumption that the connection con- 
tinued to be meretricious until proof is forthcoming that the cohabita- 
tion became lawful, the burden of repelling this presumption by proof 
removing it being cast upon the claimant of a legal relation. We have, 
further, the fact of history that the common law of England, or its 
equivalent in jurisprudential value, never was the law of France. 

And we have the legal corollary that the relation of this man and 
this woman, established in Paris, in Ohio stands loaded with whatever 
legal shortcomings and infirmities existed by virtue of the laws of France 
at the time it was entered into. If that relation continued to be meretri- 
cious up to the time when it was ended, and was not at any time a lawful 
cohabitation, then a lawful marriage of one of the parties to a third 
party, with its physical consummation, could not be the source of the 
adulterous intercourse denounced by the statute under which the accused 
is here prosecuted. 

Reversing the judgment of affirmance by the court of com- 
mon pleas, and rendering a judgment of acquittal on the facts 
and the law, the court stated at page 110: 
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Our conclusion is that, within judicial knowledge, as a fact of his- 
tory, the relations and conduct of the parties in France relied on by the 
state to establish a marriage at common law, were insufficient to operate 
that effect, in contemplation of the law of that country, by which the 
validity of the claimed marriage is alone to be measured and tested. To 
the benefit of this conclusion the accused was, and is entitled. 


Allen v. Allen,” decided in 1923, is interesting. The deci- 
sions applied the precedent of the recognition by Ohio law of 
the validity of a common-law marriage “notwithstanding none 
of the formal legal requirements have been complied with,” in 
an action to annul a marriage on the ground that the female 
contracting it had not obtained her father’s consent thereto as 
provided by the statute. The bride was within the age limit 
requiring such consent, but above the age fixed by the Legisla- 
ture for entrance into a contract of marriage. The ceremony 
had been followed by cohabitation and the court held the mar- 
riage valid. 

Days v. Thompson, Admr.”’ reached the higher court on 
appeal from the court of common pleas’ judgment that a com- 
mon-law marriage had not been established by the evidence. 
The case is briefly reported in the Law Abstract although a 
court of appeals decided against the administration of the estate 
of a deceased woman by a man seeking to obtain title to certain 
property as her common-law husband. The original relation- 
ship would appear to have been meretricious, and the presump- 
tion that it so continued was not overcome by the evidence. The 
court’s opinion in affirming the judgment appealed from is 
summarized and sets forth the recognized principles governing 


69 


the recognition of a common-law marriage in Ohio. 


21 O. L. Rep. 313 (1923). 
2 O. L. Abs. 634 (1925). 
°° The enumeration follows: 

1. While the General Code provides certain regulations as to the exer- 
cise of the right to marry, it does not prohibit marriage under the 
rules of the common law. 

. “An agreement of marriage im praesenti when made by parties com- 
petent to contract accompanied and followed by cohabitation as hus- 
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The opinion of the appellate court in Dirion v. Brewer, 
Admr." was one of three written by Vickery, P. J., between 
1925 and 1931 in cases involving common-law marriages. Two 
of these decisions were affirmed by the Supreme Court’s refus- 
ing to compel the court of appeals to certify its record, although 
one decision” denied and the other” upheld the disputed status. 
In the third case,“ Judge Vickery disagreed with his colleagues, 
and wrote a dissenting opinion that was published in the Ohio 
Law Reporter. 

In all three cases the original relationship had been illicit, 
and the evidence presented in each afforded the learned court 
an opportunity to particularize the kind of proof necessary to 
establish a common-law marriage as against the presumption 
that the union continued as it had begun. 

The Dirion™ case was a proceeding brought against the ad- 
ministrator of the estate of Henry F. Sheips to establish the 
plaintiff’s legitimacy for purposes of inheritance. The record on 
appeal showed that Sheips, when a mature man, had cohabited 
with Josephine’s mother, the latter being then about sixteen 


band and wife, they being-so treated and reputed in the community 
and circle in which they move, establishes a valid marriage at com- 
mon law and a child of such marriage is legitimate and may inherit 
from the father.” 

3. A common-law marriage, however, rests on contract. It is not a 
promise to be performed in the future, but must be the result of 
an agreement to take effect in praesenti. 

4. When such contract is entered into it may be proved “by competent 
parol proof and circumstances when the degree of proof is clear and 
satisfactory to the court or jury.” 

. When persons have lived together illicitly for many years, as the 
evidence herein disclosed, the presumption is that such an arrange- 
ment continued, 

6. The judgment is not manifestly against the weight of the evidence, 
and no error exists prejudicial to Days. 
*° 20 O. App. 298, 151 N.E. 818 (1925). Motion to certify record 

overruled in 23 O. L. Rep. 589. 
™ Lumas v. Lumas, 26 O. App. 502, 160 N.E. 480 (1927). Motion to 

certify record overruled in 25 O. L. Rep. 638. 

"8 Dirion v. Brewer, note 70, supra. 
"8 Duhigg v. Duhigg, 31 O. L. Rep. 600 (App. 1929), note 80, post. 
** Notes 70-72, supra. 
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years of age. Although he thereby laid himself open to statu- 
tory charges, these were not pressed by the family of the girl, 
Carrie Koop. Instead and before the plaintiff’s birth, Sheips 
had assured her elder sister that he would marry Carrie and his 
language to that sister was quoted in proof that he had carried 
out the agreement. “Didn’t I do as I agreed when I said I 
would marry your sister,” which the court held justified the 
inference that a marriage had taken place.” 

The couple continued to live together and were recognized 
in the neighborhood as man and wife; the deceased acknowl- 
edged the child Josephine as his daughter. 

Addressing itself to the theory that a common-law marriage 
between the parties had been sufficiently established by the 
evidence to remove the presumption that a meretricious rela- 
tionship continued, the court ruled that the proof of cohabitation 
and reputation submitted should be considered sufficient, 
although the court of appeals in the Third Circuit, the Bates v. 
State” decision, had ruled that such proof under the statute” 
was applicable to divorce matters only. Said the court: 


I presume he meant that it did not apply to criminal matters, but if 
that statute makes proof of cohabitation and reputation sufficient to 
establish a marriage that may be dissolved, with much more reason 


75 In further comment on the evidence the Court said: 

“We have the evidence of the girl’s mother, which the lower court ruled 
out, but which we think is competent, being an exception to the hearsay rule, 
as it is the statement of a deceased ancestor relating to the birth of a child. 
Before she died she was cognizant of what might be said about her daughter, 
and she in effect said this: 

‘Don’t let them tell Josephine that she is illegitimate because I say to 
you that we were married before Josephine was born,’ 
which, if true, established that Josephine was born in lawful wedlock. And 
there is not any evidence in this record that disputes that proposition or the 
proposition that the father made to the aunt of this girl that he would and 
had married her.” 

"6 Note 10, supra. 

77 The old Revised Statute, section 5698 (now section 11989, General 
Code, 51 Ohio Laws, p. 379, sec. 6) provided: 

“Proof of cohabitation, and reputation of the marriage of the parties, 
is competent evidence to prove such marriage, and within the discretion of 
the court, may be sufficient evidence therefor.” 
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should that rule apply when it comes to a question of making legitimate 
or bastardizing an innocent product of such relationship. 

The Bates decision was held offset by Carmichael v. State, 
a Supreme Court decision, which had been followed by other 
Ohio cases fully recognizing a common-law marriage status. 

This case is also authority for the proposition that the law 
favors legitimacy, and will indulge in all presumptions to carry 
out that presumption and make the child legitimate. The court 
held “that at some time before the birth of the plaintiff her 
father and mother were married and that she therefore was a 
legitimate child, and is entitled to inherit from her father.” 

In Lumas v. Lumas™ the evidence relied upon to prove a 
common-law marriage was not considered convincing by Judge 
Vickery under the rules he had laid down in the Dirion case. 
The judgment of the common pleas court awarding plaintiff 
alimony in her divorce action was reversed and judgment 
entered for the defendant.” 

The third case, Duhigg v. Duhigg,” in which Judge Vickery 
wrote a strong dissenting opinion to the affirmance by the Court 
of Appeals of a judgment granting divorce and alimony to a 


( 


78 26 O. App. 502, 160 N.E. 480 (1927), note 71, supra, 

® It appeared from the evidence in this case that at intervals between two 
marriages and divorces from other men the plaintiff and defendant had had 
illicit relations. During a residence she had established in Cleveland he had 
lived for some time as a boarder in her home. On the trial of this present 
action of divorce from Lumas, the lower court found that she had become the 
common law wife of the latter some time between January 22, and July 1, 
1922. The testimony was conflicting. The defendant testified he had never 
lived with this woman as her husband under an agreement or understanding, 
either express or implied, from which the marriage relation would result. The 
woman’s grown children coming home one time found them living together 
and he asked “How do you like your new father?” Instances were given 
where he introduced her as his wife and acquaintances testified that they lived 
together. Other evidence in the neighborhood indicated that they were not 
known as husband and wife. Subsequent to so-called marriage she signed deed 
as single woman to convey real estate, using name of her first husband. The 
defendant also deeded property as a single man apparently with her knowledge 
and consent. The rights of third persons would therefore be affected in hold- 
ing this relationship common Jaw marriage. 


*° 31 O. L. Rep. 600 (App. 1929) ; note 73, supra. 
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woman claiming the status of a common-law wife. The evi- 
dence was held insufficient to overcome the presumption that 
the original meretricious relationship continued during the so- 
called marriage. The parties had never lived together in a 
common home, the woman, going under the name of Mrs. 
Dunn, had rented a room in a boarding house where the man 
visited her and was known as Mr. Dunn, although he kept 
separate rooms of his own under his proper name of Duhigg. 
As the result of the relationship a child had been born, the 
father contributing to its support and that of the mother for 
several years before entering into a ceremonial marriage with 
another woman. It was not until these contributions ceased that 
the claim of a common-law wife was asserted by the plaintiff. 
The decision of the majority of the appellate court is not re- 
ported and the evidence upon which the status was upheld is 
not apparent. 

When in 1931 the case of Schwartz v. Schwartz reached 
the appellate court, Judge Vickery, who by now felt that he 
had sufficiently championed the cause of common-law marriage 
in Ohio, delivered himself in no uncertain terms of a rejection 
of the evidence™ presented to him in support of an alleged 
common-law marriage in what he truly called an “amazing 
situation! ” 

Ohio has gone as far as any state in recognizing a common-law 
marriage. This member of the court has gone as far as any other court 


*3 35 O. L. Rep. 66 (App. 1931). 

8? The plaintiff, Anne Louise Grossman, had been awarded alimony and 
counsel fees in the common pleas court on the claim of a common-law marriage 
with Ferdinand Schwartz, who had denied both the promise of marriage and 
cohabitation. In as much as it was her word against his and the evidence dis- 
closed no evidence of cohabitation, no agreement to live together as husband 
and wife, merely a series of letters between the pair in which the terms 
“Hubby” and “Wifie” were used ad nauseam. The court held that these 
terms of affection were neither discriminate nor important. The record indi- 
cated that while the couple were attracted toward each other and had prob- 
ably thought of marriage in the future when Schwartz had graduated from 
medical school and established himself as a physician, there was no actual evi- 
dence of their entering into a present contract of marriage, the testimony of 
the girl’s father being held conclusive on that point. 
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in holding there can be such a thing as a common-law marriage. Ever 
since the decision in the case of Carmichael v. State, 12 O.S. 553, that 
has been the rule, but to establish the relation, there must be clear and 
convincing evidence. Perhaps if there had been a written agreement, 
or a contract made in the presence of witnesses, that these persons had 
been married, proof of cohabitation following such agreement, even 
though there were no holding out, might be sufficient; but in all the 
cases that I have had anything to do with the plaintiff has relied upon a 
“holding out,” to a more or less degree in establishing the marriage 
relation. 

. . . the basic principle was found in 12 O.S., supra, that in order 
to constitute a common-law marriage, there must be a clear understand- 
ing and agreement to live together as husband and wife. That must be 
followed by cohabitation following immediately after the agreement. 
The agreement must be im praesenti, and not some time in the future. 
Then, if after that the parties hold out each other as husband and wife, 
and the husband pays the bills for the wife, or has a charge account, or 
they are known as husband and wife, it does constitute a common-law 
marriage, and then that marriage is just as lawful and just as binding as 
any other marriage. But to let down the bars and permit such conduct 
as these persons indulged in to be the basis of a common-law marriage 
would be making a mockery of marriage, and be contrary to the policy 
of the State recognizing the sacredness of the marriage ties. 


Prior to the decision in the Schwartz case, which was dis- 
cussed at this point because it concluded the series of Judge 
Vickery’s opinion, five other cases had again brought common- 
law marriages before the Ohio courts. 

The first of these was the important Howard v. Central 
Nav’l. Bank et al," which originated as follows: 

Upon the death intestate of one Harry B. Hulings, a 
woman known as Maud Hulings was appointed administratrix 
of his estate on the supposition that she was his common-law 
widow. Later one Lulu Hulings appeared and reported her- 
self as the widow of the deceased. Whereupon Maud resigned 
and the bank was appointed administrator de bonis non of the 
estate. A sister of the deceased, Elizabeth Hulings Howard, 
laid claim to money on deposit on behalf of herself, another 


83 21 O. App. 74, 152 N.E. 784 (1926). 
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sister, and three children of a predeceased brother, alleging that 
her brother Harry left no widow and praying that the claim 
of Lulu be set aside. Lulu thereupon filed an answer, setting 
up her claim to be the widow, and the interest of Lulu’s grand- 
son, Harry Hulings Schaeffer, was represented by its guardian, 
the Pennsylvania Trust Company of Pittsburgh. The Central 
National Bank requested a ruling by the court on the conflicting 
claims of the parties. The trial court found that a common-law 
marriage had existed between Lulu and Harry, and that Harry 
Hulings Schaeffer was their surviving grandson and entered 
judgment accordingly. 

On appeal this judgment was affirmed and a subsequent 
motion to certify the record was overruled by the Supreme 
Court of Ohio. 

Inasmuch as the alleged marriage was consummated in 
Pennsylvania, its validity depended upon the laws of that State, 
which recognized common-law marriage upon proper proof 


thereof. Both Ohio and Pennsylvania were in accord that such 


proof may consist of “reputation, declarations and conduct.” 


Irrespective of the testimony of a surviving party to the con- 
tract of marriage,“ she not having testified that the ensuing 


4 Lulu’s testimony was that after a short acquaintance Harry had induced 
her to break off an engagement to another man and promise to marry him. 
After some months he proposed that they live together as man and wife with- 
out a religious ceremony. At first she said she refused, but finally consented. 
Her testimony continued as quoted from the record. 

“Question: What, if anything, did he say about that kind of marriage! 
\. He said that, and he took my hand and he said, ‘Now we are man and 
wife,’ and she kissed me, and after that we went in to my mother—of course 
he had talked about marriage so much—and he told my mother we had 
gotten married, and she said she wasn’t surprised, and he put his hand on 
my shoulder, and my mother shook hands with us and kissed us both.” 

Concerning this testimony the Appellate Court said at page 84: 

“The language thus imputed to Hulings, ‘Now we are man and wife’ 
is ambiguous. It is not clear whether he means to express his opinion of th« 
legal effect of the proposals . . . or to then and there declare the existence 
of a marriage relation between the parties. The latter construction is the 
one that is most nearly in accord with decency.” 

Pointing out that there was no evidence of secrecy or illicit relationship in 
their procedure, the court went on to say: 
“It is consequently sound public policy to view the language quoted as 
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cohabitation was meretricious, but merely to an agreement of 
doubtful import, such evidence is admissible. 

The argument that such proof should be resorted to (that 
is, of cohabitation and reputation )* only where there is no direct 
testimony by one or both of the parties as to the terms of the 
contract itself, was met by the court’s statement that “such rule 
might well be invoked if it involved no rights except those of 
the party testifying, and such party so testified that it appeared 
that no marriage in fact had been consummated.” 

The court pointed out that in the instant case “We have an 
infant who is entitled to prove his right to the succession by any 
and all evidence that tends to establish his mother’s legitimacy. 
He is not bound by his grandmother’s inability to reproduce 
after forty years the identical language that she claims was 
employed in consummating the informal marriage.” 

This case also holds that marriage by verba de praesenti may 
be consummated if the man alone expresses them and the 
woman merely acquiesces. Further, that a delay of many years 
by the woman in asserting her claim to marriage is not conclu- 
sive against her, but only a circumstance to be considered; as 
was also the evidence of Lulu’s mother that they had told her 

describing the then purpose of Hulings to take Lulu for his wedded wife. 
It would be a grave injustice after these parties had held themselves out as 
husband and wife, and raised a daughter, held out as legitimate, to permit 
either of them to take advantage of equivocal language, after that daughter 
on the strength of her legitimacy had married a young man who would 
have recoiled from that sort of an alliance, if his prospective bride had been 
illegitimate. We conclude, therefore, that, when Hulings said, ‘Now we 
are man and wife,’ he was declaring his marriage in verba de praesenti.” 

*° The proof consisted of the neighbor’s recognition of Lulu as Mrs. 
Hulings upon his introduction to her as his wife; of letters from Hulings to 
Lulu addressing her as ““Dear Wife,” their joint execution of deeds conveying 
real estate, and a deposition signed by him to the effect that while he was a 
resident of Marietta, his wife (Lulu) lived in Pittsburgh. Additional evidence 
was that on the daughter’s birth she received the name of Huling’s mother, 
that she was brought up and married believing herself Huling’s child. Sur- 
viving members of Huling’s family had also attested their trust and confi- 
dence in Lulu, his own sisters testifying to their surprise on learning that the 
marriage between her and Harry had not been solemnized. The foregoing, 


said the Court, “‘would of itself be satisfactory proof of the marriage if the 
testimony of Lulu were not in the case at all.” 
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they had been married by an alderman in Pittsburgh. This last, 
said the court, if correct, only tends to show that they were 
ashamed of the unconventional methods adopted by them, and 
“is not necessarily inconsistent with their informal marriage i 
fact.” 

In affirming the judgment, the court repeated the rule laid 
down by Umbenhower v. Labus* that a common-law marriage 
in Ohio must be established by clear and convincing evidence. 

In Johnson v. Wolford” it was held that a ceremonial mar- 
riage, void because the husband, one of the parties thereto, was 
already married, became a valid common-law marriage upon 
the death of the first wife and continued cohabitation thereafter. 
The question arose in a partition suit against the alleged 
widow.” The Supreme Court reversed the judgment of the 
lower court in favor of the plaintiff and rendered judgment for 
the widow, holding that “the intent and actual agreement to be 
married which inhered in the ceremonial marriage innocently 
contracted . . . will be imputed by the law to the cohabitation 
after the death (of the first wife) so as to establish a valid 
marriage at common law.” 

Citing many cases in support of the conclusions that an 
illegal marriage innocently contracted becomes valid upon re- 
moval of the impediment, the court said, at page 386: 

If the marriage between Johnson and Cora had been other than a 
ceremonial marriage, or if Cora had known, or had reasonable grounds 


86 Notes 53, 59, supra. 

87 117 O. S. 136, 157 N.E. 385 (1927). 

88 The ‘deceased Johnson had married Cora Frances, named herein as 
party defendant, by a ceremonial marriage in Ohio and thereafter they cohab- 
ited as husband and wife, so continuing until his death. Cora was at the time 
ignorant of the fact that Johnson had previously married two other women, the 
first of whom had already been married and the record did not disclose 
whether her former husband was dead or divorced from her at the time she 
entered into the ceremony with Johnson. When Johnson married his second 
wife there was no evidence that he had secured a divorce from the first, 
although the second thereafter obtained a divorce from him based on the 
validity of that marriage. The first wife died about a month prior to John- 
son’s death and there was conflicting testimony as to whether or not Johnson 
and Cora knew of her death. 
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to believe, that Johnson had a wife living at the time of that ceremony 
and had proceeded in disregard of such knowledge or belief, or if she 
had learned at any time during the period of their cohabitation that 
Johnson was not competent to contract marriage at the time of the 
ceremony, or if there had been a separation, whether voluntary or legal 
prior to the death of Laura . . . or if for any other reason the relation 
between Johnson and Cora had been a mere meretricious cohabitation, 
this court would without hesitation hold that there was no valid mar- 
riage, even under the rules of the common law, without a new agree- 
ment after the death of Laura . . . followed by continued cohabitation. 

Holmes v. Pere Marquette Ry. Co.” was an action brought 
by the executrix as surviving widow of a deceased switchman, 
against the employer railroad under Federal Employees Lia- 
bility Act (45 U.S.C.A., sec. 51-59). The trial court had direc- 
ted a verdict for the defendant, refusing to permit the plaintiff 
to testify to the conversation between herself and the deceased 
as to their “agreement together” to resume the marital relation- 
ship, they having previously been married and divorced, on the 
ground that it would constitute personal communications be- 
tween husband and wife. Counsel for the executrix had ex- 
cepted, stating that he expected the evidence would show the 
agreement, thus saving his case on appeal. The case was re- 
versed and remanded by the Supreme Court, the opinion 
stating: 

Such conversation would not be incompetent as a communication 
between husband and wife for the reason that they had been previously 
divorced, and no common-law marriage would exist until after the 
agreement was made and was followed consistently by the indicia of the 
marriage relation. ‘The mere fact that there may have been an agree- 
ment to live together as man and wife would not be sufficient even if 
followed by such indicia, unless made per verba de praesenti. . . . If 
such agreement was made, but by words of the future tense, there could 
be no common-law marriage. The court erred in not permitting the 
conversation . . . to show whether or not the agreement was or was 
not made by words of the present tense. 


The decision follows authority of Umbenhower v. Labus in 


*° 28 O. App. 297, 162 N.E. 675 (1927). 
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the recognition of a common-law marriage upon proper proof 
thereof. 

Jenkins v. Jenkins*® was another partition action commenced 
by the heirs of one Alfred Jenkins to divide his real estate. 
Alma Diehl Jenkins, one of the defendants, claimed dower on 
the premises as widow of the deceased, alleging also that as she 
had furnished part of the purchase money, the decedent held 
the title in trust for her. This second claim was disallowed by 
the Court of Appeals, but the contention of Alma Diehl Jenkins 
that she was the common-law wife of Alfred was upheld on the 
authority of Johnson v. Wolford” and Dirion v. Brewer, 
Admw’r.” The evidence disclosed that both parties had been 
previously married; that the deceased had abandoned his wife 
Lista, the mother of the three children involved in the partition 
action and left Virginia with the defendant Alma, then the wife 
of Diehl. They came to Ohio and lived and cohabited as hus- 
band and wife for more than 30 years. Shortly after the couple 
left Virginia, Diehl secured a divorce from his wife Alma, but 
Lista, the former wife of Jenkins, lived in Virginia until her 
death in 1923. In Ohio Alma and Alfred were universally 
recognized as husband and wife and had purchased the land 
involved jn this action, the deed being taken in Alfred’s name; 
they worked the land together to complete payments. “There 
is some testimony tending to show an agreement on their part 
to become husband and wife” but impediment existed in the fact 
that Lista was still living. 

The Appellate Court ruled that “In view of the facts and 
circumstances shown in this case, establishing the long-continued 
relations between the parties, showing that they resided and 
cohabited together as husband and wife, and held themselves 
out to their friends and neighbors as such, which continued down 
to the time of the death of Alfred Jenkins, and until after all 

9° 30 O. App. 336, 164 N.E. 790 (1928). 


°* Note 87, supra. 
% Notes 70, 72, 74, supra. 
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impediments to their marriage had been removed, and in view 
of the added fact that there is testimony tending to show an 
agreement in the present tense to become husband and wife, 
this court is forced to the conclusion that a common-law mar- 
riage existed between them, and that Alma Diehl] Jenkins is 
the widow and entitled to dower in the premises involved in 
this action.” 

In Gillmore v. Dorning™ the appellate court refused to rec- 
ognize a common-law marriage although the relationship had 
existed for a dozen years, the evidence disclosing, however, that 
no attempt had been made to establish a home or a holding out 
to the public as man and wife.” It affirmed the judgment of the 
Common Pleas Court, to which court the cause was appealed 
from a decision of the Probate Court, holding that no common- 
law marriage had been established and that the person ap- 
pointed as administratrix of George T. Gillmore, deceased, was 
not his widow. The question in review before the higher court 
was whether the holding that no common-law marriage existed 
was clearly against the weight of evidence. The court held that, 
though conflicting, the evidence was sufficient to support the 
judgment that no marriage existed. The evidence, in other 
words, did not meet the test of a marriage in praesenti followed 
by cohabitation and reputation, as laid down for such marriages 

8 31 O. L. Rep. 588 (1930). 

** The evidence disclosed no ceremonial marriage, no witnesses present 
because the decedent was allegedly “constitutionally against” the marriage 
service, although seemingly ritualistic form of words was adhered to. No valid 
reason was given for failing to establish a home; they lived separate and apart 
for twelve years except for occasional week ends together in Cleveland. The 
woman carried on business in her own name by a former marriage and as 
Mrs. Mabelle Beier executed a chattel mortgage. Indeed the only occasions on 
which Gillmore had introduced her as his wife were when such introductions 
appeared forced upon him. At his funeral Mrs. Beier had told the nurse that 
she was engaged to marry him but that the marriage had never taken place. 
She had even denied that she was Mrs. Gillmore but as Mrs. Beier had guar- 


anteed with the brother of the deceased to pay certain incidental funeral 
expenses, 
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in the Umbenhower,”” Johnson,” Lumas” and Jenkins*® cases. 
The court also referred to the ruling in Howard v. Central Nat. 
Bank® that a common-law marriage must be established by clear 
and convincing evidence. The fact that there had been no illicit 
relations before the alleged marriage took place did not alter 
the necessity, in proving a common-law marriage, that “there 
must be a meeting of the minds, a mutual contract followed by 
living together as husband and wife to the extent, as in other 
marriages, that the ceremony and acts have become a matter of 
repute in the vicinity and community where the parties resided.” 

State ex. Judd v. Huber’®® was an original action in man- 
damus to compel payment of a monthly pension to the widow 
of a deceased policeman. The Board of Trustees of the fund 
had denied the widow’s original application on the ground that 
she was not the wife of Lucius Judd at the time of his retire- 
ment from the police force. It appeared that under the by-laws 
and regulations a lump-sum had already been allowed her as 
his widow upon her written statement in applying therefor that 
she had been married to Judd after his retirement from the 
Department. In the mandamus action the widow alleged that 
prior to the ceremonial marriage, which was admittedly eight 
years subsequent to the retirement in 1912, she and Judd had 
been united by a common-law marriage since 1902; that by 
reason thereof she was entitled to the pension. The evidence 
indicates that while some of their acquaintances recognized them 
as husband and wife during the earlier period, others had no 
such knowledge; that though they had been intimate, there had 
been no common home until after the statutory marriage. The 

°° Umbenhouer v. Labus, 85 O.S. 238, 97 N.E. 832, supra, notes 53-59. 

°6 Johnson v. Wolford, 117 OS. 136, 157 N.E. 385 (1927), supra, 
note 87. 

7 Lumas v. Lumas, 26 O. App. 502, 160 N.E. 480 (1927), supra, 
note 78. 

8 Jenkins v. Jenkins, 30 O. App. 336, 164 N.E. 790 (1928), supra, 
note go. 
* Howard v. Central Nat’l. Bank, 21 O. App. 74, 152 N.E. 784 (1926), 


supra, note 83. 
200130. L. Abs. 137 (1932). 
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court held that the ceremony was evidently regarded by the 
parties as the true marriage. Taken in connection with the 
widow’s own statement above referred to, it was considered 
strong, if not conclusive, evidence disproving the alleged com- 
mon-law marriage. “While common-law marriages are recog- 
nizable in Ohio, it was incumbent upon the relator to prove the 
existence of same, by proof of the agreement to such marriage 
when entered into, the holding out to the public that they are 
man and wife, and the living together as such. While the relator 
has introduced some evidence tending to establish these require- 
ments, we are of opinion that the relator’s case has been over- 
thrown by the rebuttal evidence . . . The writ is refused.” 


1 


In 1934, the appeal of Novaksky v. State’ sought a re- 
versal for error in admitting testimony of an alleged common- 
law wife. The man claimed to have procured a marriage license. 
However, that very fact, said the court, indicated at best that 
a ceremonial and not a common-law marriage was intended, and 
“There is nothing in the case to indicate that they at any time 
entered into an agreement that they should consider themselves 
and be from that time husband and wife.” 

In Re Estate of Fred A. Twellman" originated in the Pro- 
bate Court of Franklin County on an application of Leona 
Twellman, as alleged widow of Fred A. Twellman, to set aside 
the appointment of F'rank Cowden as administrator of his estate. 
The application was overruled on the court’s holding that she 
was not the legal widow. 

It appeared that in 1923 the parties had entered into a non- 
ceremonial marriage in Missouri, a State which prohibits com- 
mon-law marriages. Having agreed to become man and wife 
and living together as such in Missouri, they moved to Colum- 
bus, Ohio, in 1926 and continued the same mode of life until 
they separated in 1929. During the residence period in Colum- 
bus, they held church membership as Mr. and Mrs. Twellman, 


ot +6 ©. L. Abs. 13 (1994). 
102 32 Ohio N.P. (N.S.) 201 (1934). 
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introduced each other and were known to their friends as hus- 
band and wife. 

On the well-known principle that /ex Joci governs so far 
as the marriage status is concerned, the court held that since the 
couple were living in adultery in Missouri, that status accom- 
panied them to Ohio. That in order to legitimate their relation- 
ship in the latter State “it became necessary to comply with the 
laws of Ohio relative to the creation of the common-law mar- 
riage status.” 

Quoting the syllabi in the Dirion'’’ and Lumas' cases, 
requiring clear and convincing evidence to overcome the pre- 
sumption of continuing illicit relationship, the court said that 
here Leona Twellman herself gave the only testimony. She 
stated that when Twellman had given her a ring in Columbus, 
she had expressed a wish to have a religious ceremony per- 
formed, they being church members at the time. He had said 
it was unnecessary; that they were man and wife “in the eyes 
of the law and the world.” That language in the court’s opinion 
constituted “only a reaffirmance of the relationship which had 
been existing from 1923 up until the separation in 1929.” 
Moreover, her testimony was considered self-serving, if com- 
petent at all. The court, quoting with approval from Judge 


Hurin’s opinion in the Bates case,"*” stated: 


It is our opinion that in order to establish a common-law marriage, 
not only the element of living together, but also the element of a con- 
tract, expressed or implied, should be proven by testimony which is clear 


and convincing. 


Only two cases have been found under the Ohio Workmen’s 
Compensation Act that touch on common-law marriage. The 
first, Industrial Commission v. Terrell,'*’ decided in 1929, 


103 Dirion v. Brewer, Adm’r., 20 O. App. 298, 151 N.E. 818 (1925), 
supra, note 70. 

4 Lumas v. Lumas, 26 O. App. 502, 160 N.E. 480 (1927), supra, 
note 78. 
19 Bates v. State, 9 O.C.C. (N.S.) 273 (1906), supra, note 10. 
19% 120 OS. 59, 165 N.E. 536 (1929). 
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merely held that a common-law wife was entitled to the pay- 
ment of an award. 

The second case, decided in 1934, was Industrial Comm. v. 
Miller,” in which an alleged widow, her original claim having 
been denied because of insufficient proof of identity, petitioned 
the Court of Common Pleas for review. From the judgment 
entered in her favor after a jury trial, the Commissioner ap- 
pealed to the higher court. 

It appeared that the claimant was a native of Jugoslavia, 
and believing her first husband dead, had married a fellow Slav 
who later emigrated to this country. At his request she followed 
him and they lived in Ohio as man and wife for twenty-five 
years. Two children were born to them and christened as their 
children. The declarations made by the parents on the latter 
occasion were considered to be compelling proof of the marriage 
status. 

Although the attorney for the Commission had argued that 
to constitute a valid marriage it must have been such under the 
laws of Jugoslavia, the court said it did not consider the ques- 
tion whether the relationship in Jugoslavia constituted a com- 
mon-law marriage. It seems curious that the case of Charrier 
v. State’’* was not cited in this connection, but the Ohio cases 
relied on by the appellate court were Dirion v. Brewer, 
Admn’r'” and Jenkins v. Jenkins.""° 

On these authorities the court came to the conclusion that 
“regardless of whether there was a common-law marriage in 
Jugoslavia and regardless of the fact that the relationship in 
that country may have been illicit, that would not preclude 
Miller and this plaintiff from consummating a valid common- 
law marriage under the laws of Ohio after she came to this 

107 18 O. L. Abs. 244 (1934). 

8 Charrier v. State, 29 O.C.C. (N.S.) 97 (1918), supra, note 66. 

109 Dirion v. Brewer, Admr., 20 O. App. 298, 151 N.E. 818 (1925), 
supra, note 70. 


"° Jenkins v. Jenkins, 30 O. App. 336, 164 N.E. 790 (1928), supra, 
note go. 
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country to live with Miller.” That status was held to have been 
established by the declaration and conduct of the parties in 
Ohio. 

The last common-law marriage decision delivered in Ohio 
before Judge Brewer’s opinion in the Speeler*™” case, in uphold- 
ing such a marriage on the evidence presented, went somewhat 
to the other extreme. The syllabus states that “a common-law 
marriage contract executed in praesenti by competent parties 
and followed by cohabitation takes on the sanctity of a cere- 
monial marriage,” although the court did say that “ 
ceremonial marriage with all the solemnity attending should 
be encouraged, but when the State does recognize common-law 
marriages it is important that they may not be easily dissolved.” 
The proceedings in Knight v. Shields,"* the case in question, 
were commenced in the Probate Court of Montgomery County 
to determine the heirship of the estate of George Maynard 
Lott. The claimant was found to be the common-law wife of 
the deceased. On appeal this decision was reversed by the Com- 
mon Pleas Court, which in turn was reversed by the Appellate 

111 In re Speeler, 6 O.O. 529 (1936), supra, note I. 

12 19 O. L. Abs. 37 (1935). Matilda Knight (Lott) made a party to 
the proceedings on allegation that she was the surviving widow of George 
Maynard Lott, when 17 years old had married one Dean Knight in Knox- 
ville, Tennessee, where both resided at the time. After a union of two months, 
they separated, Matilda returning to her mother’s home and about six years 
later, in 1912, she claimed to have entered a common-law marriage with 
George Maynard Lott. They lived in Tennessee, later moving to Cincinnati 
and Dayton, as man and wife until separation in 1929. They were recognized 
in Ohio during said period as husband and wife. Insurance policies were 
placed in evidence in which Matilda was designated as the wife of George. 
About the time of the separation George caused a criminal charge of bigamy 
to be filed against Matilda because of the earlier Knight marriage. She was 
arrested but the case was never pressed and later dismissed. Thereafter and 
with Lott’s connivance Matilda commenced a divorce action against Knight 
alleging desertion, which was also dismissed. In the Probate Court proceeding 
Matilda testified that Lott had made the institution of this divorce action a 
condition to their resumption of the relation they had before the 1929 sepa- 
ration. There was some evidence introduced of the renewal of that relation- 
ship for a brief period. But in 1932 Lott married another woman who died 
that sare year, and he himself passed away the following year. 
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Court and the Probate Court’s judgment sustained. The cause 
was then remanded for further proceedings. 

Recognition of the alleged common-law marriage with the 
deceased turned on the competency of Matilda Knight, to con- 
tract it, in view of her earlier ceremonial marriage in Tennessee. 
The statute’* of that State provided that a marriage might be 
dissolved for the purpose of entering into a second, if the party 
to the first marriage after an absence of five years was not known 
by the other to be alive. The Court of Appeals held that under 
this statute and upon Matilda’s testimony that she had not heard 
from Knight since his desertion of her two months after their 
marriage in 1906, the earlier marriage had been dissolved be- 
fore she entered into the common-law marriage with George 
Maynard Lott in 1912. While there was some conflict in the 
testimony, the court did not think it justified the reviewing 
tribunal in reversing the decision of the Probate Court as against 
the manifest weight of evidence." 


"3 Secs. 8411, Williams Tenn. Code (1934), “A second marriage cannot 
be contracted before the dissolution of the first. But the first shall be regarded 
as dissolved for this purpose, if either party has been absent five years and is 
not known to the other to be living.”. (1829 Ch. 23, sec. 16). 

14 Citing the leading decisions on the status of common-law marriage in 
Ohio, the court pointed out that in the Bates case only had its validity been 
doubted, and concluded as follows: “‘It is essential to the consummation of a 
common-law marriage that the contract be in praesenti. By this is meant the 
language used must be susceptible of the construction that the marriage then 
and there exists and not an agreement to marry in the future. It must be 
consummated. A mere cohabitation is not sufficient, but under the law of 
Ohio cohabitation must follow the contract in praesenti. It must not be for a 
limited period of time but the contract must contemplate a continuance during 
life. When such contract is executed in praesenti followed by cohabitation, it 
takes on the sanctity of a ceremonial marriage and can only be dissolved by 
death or divorce. Mere separation does not dissolve the marital relation either 
in ceremonial or common-law marriage. A contractual common-law marriage 
like all other contracts is controlled by the law of the place where made. If 
the State where the claimed contract is entered into does not recognize com- 
mon-law marriages, the same would not be recognized in this State on the 
contract alone. Applying this principle to the instant case it must follow that 
since common-law marriages are not recognized in the State of Tennessee 
except for a limited purpose, they will not be recognized in the State of Ohio 
except upon the same limited basis unless on other and further showing than 
the mere contract claimed to have been executed in Tennessee. The recital 
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Although decisions had been submitted to show that com- 
mon-law marriages were illegal in Tennessee, the Court pointed 
out that two of said decisions held notwithstanding, that if the 
parties cohabited as in a state of matrimony, an estoppel arose 
to defeat any property rights that either spouse might have if 
legally married. 

To the further argument that the separation between Ma- 
tilda and George Maynard Lott in 1928 would dissolve any 
relation existing between them even if a common-law marriage 
were established, the court ruled that in contemplation of law 
a common-law as well as a ceremonial marriage, once con- 
tracted, must continue until death or legal dissolution. Neither 
of the parties to a common-law marriage may dissolve the same 
“by a separation or marriage to another person. If the common- 
law marriage is to be recognized at all it must be recognized 
for all purposes. The law directing that it must be a contract 
in praesenti makes it effective immediately if followed by cohab- 
itation. To hold otherwise would be permitting companionate 
or trial marriage. Such a situation would be obnoxious.” 

This decision was followed in 1936 by Jn re Speeler, dis- 
cussed at the beginning of this article. With that challenging 
opinion, the record of common-law marriage decisions in Ohio 
for the time being comes to an end. 


CoNCLUSIONS 
From the foregoing analysis of the reported cases, it is pos- 
sible to summarize the position taken with regard to common- 


of . 

law marriages by the Ohio courts. 

of the claimed language used by Matilda and George Maynard Lott in Ten- 
nessee followed by immediate cohabitation would have been sufficient under 
the laws of Ohio to constitute a common-law marriage had the claimed 
common-law contract taken place in this State. When Matilda and George 
Maynard Lott moved to Ohio and continued their cohabitation and al] the 
relations of husband and wife, the law thereby supplies the imputation of 
renewal of their marriage agreement in praesenti even though there was an 
absence of any express declaration. The disability prescribed under the law 
of Tennessee is removed when the parties took up their abode in this State 
where common-law marriage is recognized. Travers v. Reinhardt, 205 U.S. 
423, 440; Jenkins v. Jenkins, 30 O. App. 336 (6 Abs. 596); 26 O. Jur. 


p. $2, sec. 23.” 
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1. Although based on obditer dictum in Carmichael v. 
State,’ the construction in that case of the Ohio statutes regu- 
lating marriage has been followed by all the later decisions with 
the exception of Bates v. State." The result is that, regardless 
of the provisions of Sections 11181 to 11198-1 of the General 
Code, common-law marriages, upon proof thereof, are held 
valid in Ohio even though they are not favored as a matter 
of policy.’ 

2. That in order to constitute a valid common-law marriage 
there must be 

(a) An agreement to marry in praesenti; 

(b) Cohabitation as husband and wife ensuing upon such 

agreement ; 

(c) Reputation in the community that the marital] relation- 

ship exists. 
The Ohio Supreme Court considers these three requisites es- 
sential."** 

3. Thata prior meretricious relationship between a man and 
woman may become a valid common-law marriage upon proof 
indicative of intent to enter into an agreement of present mar- 
riage, but fails for lack of such proof."”” 

4. That a marriage, either ceremonial or by consent, void 
because of the existence of an impediment, may become a valid 
common-law marriage upon continued cohabitation and repu- 

"9 Carmichael v. State, 12 OS. 553 (1861), supra, note 34. 

6 Bates v. State, 9 O.C.C. (N.S.) 273 (1906), supra, note 10. 

"7 Swartz v. State, 13 O.C.C. 62 (1896), supra, note 40; In re Barrett, 
49 Bull. 222 (1904), supra, note 46; Drach v. Drach, 9 O.N.P. (N.S.) 353 
(1910), supra, note 54; Umbenhauer v. Labus, 85 OS. 238 (1912), supra, 
note 53-59; Howard v. Central Nat’l. Bank, 21 O. App. 74 (1926), supra, 
note 83; Johnson v. Wolford, 117 OS. 136 (1927), supra, note 87. 

"8 Umbenhower v. Labus, 85 OS. 238, 97 N.E. 832 (1912), supra, 
53-59, and all cases cited. 

"° Dirion v. Brewer, 20 O. App. 298, 151 N.E. 818 (1925), supra, 
note 70; Johnson v. Dudley, 3 O.N.P. 196 (1896), supra, note 43; Lumas v. 
Lumas, 26 O. App. 502, 160 N.E. 480 (1927), motion to certify record 
overruled, 25 O. L. Rep. 638, supra, note 78; Jenkins v. Jenkins, 30 O. App. 
336, 164 N.E. 790 (1928), supra, note go. 














198 LAW JOURNAL — MARCH, 1939 


tation following the removal of the impediment, the law imply- 


120 


ing a renewal of the marriage contract in praesenti. 


5. That the law of the place where the acts occurred upon 
which the marriage is sought to be established governs the cre- 
ation of the marriage status. If a common-law marriage is not 
recognized in the jurisdiction in which consummation thereof 
is alleged, and the parties thereafter move to Ohio where such 
marriages are recognized, the illicit status accompanies them. 
In order to win legal recognition of their union in Ohio, they 
must comply with the rules of that State governing the creation 


of a common-law marriage.” 

6. hat evidence necessary to prove a common-law mar- 
riage must be clear and convincing.” There is some confusion, 
however, in the degree of proof required. 

Thus, the Drach’* decision held that a writing, acknowl- 
edging the marriage, alone was sufficient to prove its existence 
by the common law, though as a matter of fact there was cohabi- 
tation and publicity in that case. Oral proof of the contract is 
admissible in support of a common-law as well as ceremonial 
marriage by either the surviving spouse,’ or persons acquainted 
with the facts’*’ and circumstances. Conversations between hus- 
band and wife are permitted as essential to proving the con- 


126 


tract."*° On the other hand, a common-law marriage may be 


120 Mieritz v. Insurance Co., 8 O.N.P. 422, 11 O.D. (N.P.) 759 
(1901), supra, note 44; Johnson v. Wolford, 117 OS. 136, 157 N.E. 385 
(1927), supra, note 87; Jenkins v. Jenkins, 30 O. App. 336, 164 N.E. 790 
(1928), supra, note 90. 

121 Howhrd v. Central Natl. Bank, 21 O. App. 74, 152 N.E. 784 
(1926), supra, note 83; Charrier v. State, 29 C.C.N.S. 97 (1918), supra, 
note 66; Industrial Commission v. Miller, 18 O. L. Abs. 244 (1934), supra, 
note 107; /m re Twellman, 32 O.N.P. (N.S.) 201 (1934), supra, note 102. 

122 Usbenhower v. Labus, 85 O.S. 238 (1912), supra, note 53; Dirion 
v. Brewer, 20 O. App. 298 (1925), supra, note 70; Howard v. Central Nat'l 
Bank, 21 O. App. 74 (1926), supra, note 83. 

123 Drach v. Drach, 9g O.N.P. (N.S.) 353 (1910), supra, note 54. 

124 Umbenhower v. Labus, 85 OS. 238 (1912), supra, notes 53-59; 
Howard v. Central Nat'l. Bank, 21 O. App. 74 (1926), supra, note 83. 

125 Days v. Thompson, 3 O. L. Abs. 634 (1925), supra, note 68. 

128 Holmes v. Pere Marquette Ry. Co., 28 O. App. 297 (1927), supra, 
note 89g. 
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shown by the conduct of the parties, by evidence of cohabitation 
and reputation, even though the survivor to the alleged mar- 
riage has testified to an ambiguous contract.”** Although doubt- 
ful at first, it was finally held that evidence of cohabitation and 
reputation might be submitted to a jury in a criminal as well as 
Its sufficiency must be determined by them upon 


28 


civil case." 
proper instruction by the court.**° 
7. That common-law marriages are indissoluble except by 


30 


death or divorce.” The legal status, once established, is not 


affected by doubt as to its legality,’ or by change of mind**” 
on the part of either spouse. 

In connection with the above rules, however, it should be 
noted that in 1927, the last occasion (except for the brief Ter- 
rell’*’ decision in 1929) on which the Ohio Supreme Court 
considered a common-law marriage status, that court stated in 
Johnson v. Wolford: 


Each and all of the cases which have been decided by this court 
bearing upon the subject of common-law marriages have been decided 
upon the peculiar facts of those cases, and it has not at any time been 
declared by this court that the limjtations of those cases become binding 
limitations upon all future cases. 


This may account for certain inconsistencies in the decisions. 


127 Howard v. Central Nat'l. Bank, 21 O. App. 74 (1926), supra, 
note 83. 

128 Carmichael v. State, 12 OS. §53 (1861), supra, note 34; Swartz v. 
State, 13 O.C.C. 62 (1896), supra, note 40; Bates v. State, g O.C.C. (N.S.) 
273 (1906), aff. in part 77 O.S. 622, supra, note 10. 

'29 Bates v. State, 9 O.C.C. (N.S.) 273 (1906), aff. in part 77 O.S. 
622, supra, note 10; Drach v. Drach, 9 O.N.P. (N.S.) 353 (1910), supra, 
note 54. 

18° Swartz v. State, 13 O.C.C. 62 (1896), supra, note 40; In re Barrett, 
49 Bull. 222 (1904), supra, note 46; Knight v. Shields, 19 O. L. Abs. 37 
(1935), supra, note 112. 

181 Walker v. Walker, 15 O.N.P. (N.S.) 189 (1913), supra, note 64. 

182 In re Barrett, 49 Bull. 222 (1904), supra, note 46. 

183 Industrial Commission v. Terrell, 120 OS. 59, 165 N.E. 536 
(1929), supra, note 106. 

84 Johnson v. Wolford, 117 OS. 136, 157 N.E. 385 (1927), supra, 
note 87. 
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In spite of the strong affirmance by the Supreme Court’ that 
common-law marriages are countenanced because the law favors 
the legitimacy of children, the Court of Appeals in 1929, in 
upholding a common-law marriage’ necessarily made the chil- 
dren of a later ceremonial marriage illegitimate. Again, in the 
Lumas*" case a common-law marriage was denied for lack of 
an agreement showing present intent, while in the Jenkins’* 
case, such intent was implied, though the circumstances seem 
equally flagrant. Then too, the Jenkins case was decided on the 
authority of Johnson v. Wolford,’ though in the latter case 
the Supreme Court held that the intent of the ceremonial mar- 
riage innocently contracted, carried over to the implied contract, 
once the impediment was removed, whereas in the Jenkins case, 
there had been no ceremonial marriage between the parties, 
each of whom had abandoned a living spouse. 

185 Umbenhower v. Labus, 85 OS. 238 (1912), supra, notes 53-59; 
Dirion v. Brewer, 20 O. App. 298 (1925). Motion to certify record over- 
ruled, 23 O. L. Rep. 589, supra, note 70. 

36 Duhigg v. Duhigg, 31 O. L. Rep. 600 (1929), supra, note 80. 

87 Lumas v. Lumas, 26 O. App. 502, 160 N.E. 480 (1927). Motion to 
certify record overruled, 25 O. L. Rep. 628, supra, note 78. 

‘38 Jenkins v. Jenkins, 30 O. App. 336, 164 N.E. 790 (1928), supra, 
note go. 


189 Johnson v. Wolford, 117 OS. 136, 157 N.E. 385 (1927), supra, 
note 87. 
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CONFLICT OF LAWS 


Futt FairH anp Crepir— JuRIsDICTIONAL QUESTIONS 
RaisED BY SpECIAL APPEARANCE — Res ApjubDICATA — 
Foreicn Divorce DecreEEs 


A husband secured a limited divorce in the District of Columbia on 
the ground of cruelty (cruelty not being a ground for absolute divorce 
in that jurisdiction) and was directed to pay alimony to his wife. Sub- 
sequently he changed his domicile to Virginia and while so domiciled se- 
cured an absolute divorce without alimony on the ground of desertion. 
In this latter action the wife was personally served with process in the 
District of Columbia and made a special appearance in the action to 
challenge the husband’s jurisdictional residence in Virginia. After sub- 
mission of the issues to a commissioner, the court overruled the wife’s 
contentions and granted the divorce without her participation in the 
merits. ‘Thereafter the husband sought a modification of the original 
District of Columbia alimony decree, presenting the Virginia decree as 
the ground therefor. His request was granted by the District Court and 
that judgment was reversed by the United States Court of Appeals for 
the District of Columbia. On appeal to the Supreme Court of the 
United States the judgment was reversed and remanded with instruc- 
tions to give full faith and credit to the decree of the Virginia court.” 

This utterance of the court is one which has long been awaited by 
the commentators and law review writers of the country, as well as by 
the drafters of the Restatement of the Law of Conflict of Laws, and 
will no doubt become the subject of general comment. At the time of 
this writing at least two expressions of editorial opinion have appeared to 
the knowledge of the writer.” 

The principal case raises two very interesting questions, both of 
which relate to the attitude of the federal courts with respect to the full 
faith and credit clause.* The first involves the attitude of the federal 


* Davis v. Davis, — U.S. —, 59 S.Ct. 3, 83 L.Ed. 52 (1938). 

* Strahorn, “The Supreme Court Revisits Haddock,” 33 Ill. L. Rev. 412 (1938); 
and an anonymous note in 87 U. of Pa. L. Rev. 346 (1939). 

® Art. 4, Sec. 1. 
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courts toward a special appearance, made for the purpose of challenging 
the jurisdiction of the court, with respect to treating the matters therein 
disposed of as being res adjudicata for the purpose of subsequent litiga- 
tion; while the second, and perhaps major point of interest, involves the 
much discussed question of validity of foreign divorce decrees. 


I 


The full faith and credit clause of the federal constitution and the 
act of congress in pursuance thereof* require that all courts of the 
United States accord such faith and credit to judicial proceedings “‘as 
they have by law or usage in the courts of the State from which they are 
taken.” Notwithstanding these provisions it has become a well recog- 
nized corollary that such treatment need not be accorded the judgments 
or decrees of a sister state if the court rendering the same was without 
jurisdiction of the parties or the subject matter.° Thus it follows, that 
a person sued in one state upon a judgment or decree rendered in a 
court of another, is free to challenge the jurisdiction of the court of the 
rendering state, and the court is free to inquire into that question with- 
out fear of transgressing the constitutional mandate of full faith and 
credit.” But in recent years the Supreme Court of the United States 
has placed an important limitation upon that rule by holding that where 
a corporation has been made a party to a proceeding in a federal district 
court and enters a special appearance therein for the purpose of chal- 
lenging the jurisdiction of the court over its “person”, it is thereafter 
precluded from making a collateral attack upon a judgment therein 
rendered when sued upon the same in another district court, on the 
ground of res adjudicata.’ In reaching its decision in that case, the 
court pointed out that the defendant might have remained away from 
the trial altogether, and that in such a case it would be entitled to litigate 
the question, but, having chosen to make a special appearance, in which 
the identical issue was determined and resolved against it, there was no 
reason for permitting a retrial of the same. The defendant had “had its 
day in court with respect to jurisdiction.” In summarizing its position 
the court said,* “Public policy dictates that there be an end of litigation; 

* 28 U.S.C.A. sec. 687. 

® Board of Public Works v. Columbia College, 17 Wall. 521, 21 L.Ed. 687 (1873); 
Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1878); Renaud v. Abbott, 116 U.S. 277, 
6 S.Ct. 1194, 29 L.Ed. 629 (1886); Reynolds v. Stockton, 140 U.S. 254, 11 S.Ct. 77 
35 L.Ed. 464 (1891); Pennywit v. Foote, 27 Ohio St. 600, 22 Am. Rep. 340 (1875 

° Old Wayne Mutual Life Assn. v. McDonough, 204 U.S. 8, 27 S.Ct. 236, 51 L.E 
345 (1907); Brown v. Fletcher, 210 U.S. $2, 28 S.Ct. 702, 52 L.Ed. 966 (1908). 

* Baldwin v. lowa State Traveling Men’s Assn., 283 U.S. §22, 51 S.Ct. 517, 75 L.Ed. 


1244 (1931). 
*® Baldwin v. locwua State Traveling Men’s Assn., supra, note 7. 
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that those who have contested an issue shall be bound by the result of 
the contest, and that matters once tried shall be considered forever set- 
tled as between the parties. We see no reason why this doctrine should 
not apply in every case where one voluntarily appears, presents his case 
and is fully heard, and why he should not, in the absence of fraud, be 
thereafter concluded by the judgment of the tribunal to which he has 
submitted his cause.” 

The obvious result of this decision was to convert a special appear- 
ance into a general one, at least so far as the issue of jurisdiction of the 
person raised thereby was concerned. Following the decision in the 
Baldwin case there was some speculation among the authorities as to 
whether the rule therein adopted would be extended to include cases 
where jurisdiction of the subject matter was at issue. The principal 
case would seem to settle conclusively all doubt in this respect in divorce 
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* For a discussion of the controversy that arose over this question, see the anonymous 
note in 87 U. of Pa. L. Rev. 346. Goodrich, in his second edition (1938) on Conflict of 
Laws, states as section 20: “Jurisdiction of a court over the person, once determined by a 
court, cannot be collaterally attacked by any proceedings involving the same parties or their 
privies. Jurisdiction of a court over subject matter or status is probably always open to 
collateral attack, though there is some authority that the principles of res judicata are 
applicable there also.” And again in section 69, speaking of the jurisdiction of courts, 
that author says: “ ... A judgment rendered against a litigant who has either entered 
an appearance or formally engaged in the prosecution or defense of a cause of action 
cannot be collaterally attacked on the question of personal jurisdiction.” (Italics are the 
writer’s). 

For other expressions of editorial opinion on this phase of the problem, see: Farrier, 
“Full Faith and Credit of Adjudication of Jurisdictional Facts,” 2 U. of Chicago L. Rev. 
$52 (1935); Medina, “Conclusiveness of Rulings on Jurisdiction,” 31 Col. L. Rev. 238 
(1931); Gavit, “Jurisdiction of the Subject Matter and Res Judicata,” 80 U. of Pa. 
L. Rev. 386 (1932); and anonymous note in 46 Yale L.J. 159 (1936). 

In declining to express an opinion as to the application of the principles of res 
judicata to disputes over the jurisdiction over subject matter, the American Law Institute 
inserted the following caveat in their Restatement, Conflict of Laws at section 451: “A 
sues B in Nevada for divorce. B enters an appearance and pleads that neither A nor B 
is domiciled in Nevada. The court finds that A is domiciled in Nevada and renders a 
decree of divorce against B. Subsequently B sues A in Illinois for divorce. A pleads the 
Nevada decree. The caveat of the Restatement leaves open the effect of the Nevada 
decree.” (Note that the principal case decides the matter by giving effect to the Virginia 
decree.) : 

It would appear that the United States Supreme Court had once previously committed 
itself to this doctrine in the case of Chicago, R. 1. & P. Ry. Co. v. Schendel, 270 U.S. 
611, 46 S.Ct. 420, 70 L.Ed. 757, 53 A.L.R. 1265 (1926). In that case there had been 
an action by the widow of a deceased employee of the railroad for damages under the 
Iowa Workmen’s Compensation Act, on the theory that the decedent had been killed while 
employed in intrastate commerce, and a recovery was allowed on that theory. Subse- 
quently the federal case was filed in the Minnesota District Court by the decedent’s admin- 
istrator, for the purpose of recovering a claim under the Federal Employers’ Liability Act 
on the theory that the deceased was engaged in interstate commerce. The Supreme Court 
ruled that the finding of the Iowa State Court to the effect that the decedent was engaged 
in intrastate commerce was res adjudicata in the federal action. 

For state court decisions following the same trend, see: Chamblin v. Chamblin, 362 
Ill. 588, 1 N.E. (2d) 73, 104 A.L.R. 1183 (1936); and Reid v. Independent Union of 
All Workers, 200 Minn. 599, 275 N.W. 300 (1937). 
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actions for here the court ruled that the decree of the Virginia court 
was conclusive as to the residence requirement of the husband, thus giv- 
ing it jurisdiction over the subject matter and the resultant power to 
decree an absolute divorce. 

It might be well to insert a caveat at this point inasmuch as the opin- 
ion of the court is not definitely clear on this matter. In the latter part 
of the opinion there are passages which indicate a feeling on the part of 
the court that the participation of the non-resident wife in the proceed- 
ings amounted to a general appearance on the merits. If this construc- 
tion is to prevail, the court might well have made such statement at the 
outset of the opinion and saved itself the troublesome duty of meeting 
and avoiding the jurisdictional question. A full consideration of the case, 
however, would seem to indicate that the court did respect the special 
appearance of such, but following the theory of the Baldwin case (and 
specifically citing that case), held that the wife had had her day in court 
on that issue and was now precluded from again raising the same. 

In another decision, still more recent than the principal case,’® the 
court has reiterated its stand. In that case there had been a proceeding 
in the federal court for reorganization of a corporation under Section 
77B of the Bankruptcy Act, releasing certain guarantors and declaring 
all creditors to be bound thereby. Subsequently a creditor began an 
action in a state court against the guarantor and after the instigation of 
that proceeding, petitioned the federal court to modify its decree on the 
ground that it lacked jurisdiction to render the same. The federal court 
specifically ruled that it had such jurisdiction and thereafter the guaran- 
tors were permitted to set up the federal decree for reorganization and 
their release as res judicata in the state action, the Supreme Court of the 
United States saying, “After a Federal court has decided the question 
of the jurisdiction over the parties as a contested issue, the court in which 
the plea of res judicata is made has not the power to inquire again into 
that jurisdictional fact.” 


II 


That phase of the principal case which treats of the validity of foreign 
divorce decrees is the one most apt to become the subject of comment 


°* It is questionable whether this doctrine will be extended to other types of cases as 
well. The case of Chicago, R. 1. & P. Ry. Co. v. Schendel, 270 U.S. 611, 46 S.Ct. 420, 
70 L.Ed. 757, §3 A.L.R. 1265 (1926), would seem to be in accord with respect to the 
matter of interstate commerce, but see Baltimore Mail S.S. Co. v. Fawcett, 269 N.Y. 379, 
199 N.E. 628, 104 A.L.R. 1068 (1936) which is contra as to the matter of determination 
of what constitutes an undue burden on interstate commerce. The court therein said: 
“A court without jurisdiction of the subject-matter of an action can acquire no jurisdiction 
by erroneous decision that it has jurisdiction.” 

1° Stoll v. Gottlieh, — U.S. —, 59 S.Ct. 134, 83 L.Ed. 116 (1938). 

™ Stoll v. Gottlieb, supra, note 10. 
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and discussion. To view the opinion on this point in its proper setting it 
is necessary to make a brief survey of the status of the foreign divorce 
decree and to bring the same down to date, considering the collateral 
influences which may or may not have caused the court to reach its de- 
cision. Any proper survey of this nature would go back at least as far as 
the case of Atherton v. Atherton.”* In that case the husband and wife 
had maintained their marital domicile in Kentucky and subsequently the 
wife left the husband and returned to the home of her mother in the 
state of New York. Later, the husband brought an action for divorce 
in Kentucky on the ground of desertion, service upon the wife being 
made by mail to her New York address, in accordance with the Ken- 
tucky law. Upon her failure to appear in the cause, the Kentucky court 
entered a decree for the husband. Later, the wife began a proceeding 
in the state of New York to secure a divorce on the ground of cruelty, 
alleging that to be her reason for having left the husband in Kentucky. 
Personal service was secured on the husband, and in defense he set up 
the Kentucky decree. The New York court, disregarding the Kentucky 
proceedings, entered a decree in favor of the wife as prayed for. Upon 
appeal to the United States Supreme Court, the New York decree was 
reversed with instructions to give full faith and credit to the Kentucky 
judgment. 

This decision met with the approval of most writers and was in ac- 
cord with the weight of judicial authority as understood at that time,” 
namely, that the action for a divorce could be instituted in the state of 
the plaintiff’s residence, and so long as the laws of that state as to resi- 
dence, notice to the non-resident defendant, etc.,"* were observed, the 
decree of the court dissolving the marriage was everywhere valid and 
entitled to recognition. This right of a state to decree divorces for its 
own citizens was recognized in the case of Pennoyer v. Neff’ and was 
expressly distinguished from the issue therein decided’® where the court 
said, “The jurisdiction which every state possesses to determine the civil 
status and tapacities of all its inhabitants involves authority to prescribe 
the conditions on which the proceedings affecting them may be com- 
menced and carried on within its territory. The State, for example, has 
absolute right to prescribe the conditions upon which the marriage rela- 

12 581 U.S. 155, 21 S.Ct. 544, 45 L.Ed. 794 (1901). 

13 Bishop, MARRIAGE AND Divorce. To entitle the court to take jurisdiction, however, 


it is sufficient that one of the parties be domiciled in the country; it is not necessary that 
both should be. 

14 Gee Cheeley v. Clayton, 110 U.S. 701, 4 S.Ct. 328, 28 L.Ed. 298 (1884). 

3 os U.S. 714, 24 L.Ed. 565 (1878). 

16 + ¢., That in an action for a personal judgment against a non-resident, service of 
process cannot be made across state lines so as to bind the non-resident’s property located 


within the state. 
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tion between its own citizens shall be created, and the causes for which 
it may be dissolved. One of the parties, guilty of acts for which, by the 
law of the state, a dissolution may be granted, may have removed to a 
state where no dissolution is permitted. The complaining party would 
therefore fail if a divorce were sought in the state of the defendant; and 
if application could not be made to the tribunals of the complainant’s 
domicile in such case, and the proceedings be there instituted without 
personal service of process or personal notice to the offending party, the 
injured citizen would be without redress.”"* 

Notwithstanding this general rule which was followed by a majority 
of the states, a definite minority, including some of the more important 
states,” came to adopt a different rule, prompted to a great extent by 
public policy as dictated by their own strict laws concerning divorce. In 
these states, a great reluctance was indicated on the part of their courts 
to give effect to foreign divorce decrees which involved a disturbance of 
the marital status of their own citizens. 

With the state of the law on this point in such a condition came the 
next, and probably most important, decision of the United States Su- 
preme Court on the matter of validity of foreign divorce decrees.’ In 
the Haddock case 1 husband and wife had been married in New York 
and the husband immediately left that state, subsequently establishing a 
residence in Connecticut where he secured a divorce on the ground of 
desertion, service on the wife being had by publication through mail to 
her last known New York address. Some years later the wife sued for 
separation and alimony in New York in which action the husband was 
personally served in that state, and as a defense to which he set up the 
Connecticut decree. Again as in the Atherton case,*° the New York 
court denied validity of the foreign decree and entered a decree for the 
wife. On appeal to the Supreme Court of the United States, the judg- 
ment of the New York court was affirmed by a five to four decision. 
The court accepted as conclusive the finding of the New York court 
that the husband had been guilty of desertion, and held that the Con- 
necticut decree, although valid in the state where rendered, need not 
be given effect elsewhere except by comity. 

This ruling of the court at once aroused a flood of protest through- 
out the country and was made the subject of widespread editorial criti- 

™ For other authority asserting the right of a state through its courts to determine 
the marital status of its own citizens, see: Ditson v. Ditson, 4 R.I. 87 (1856) and Hard- 
ing v .Allen, 9 Greenl. 140 (Me. 1832). 

** New York, New Jersey, Pennsylvania, and North Carolina. 

™ Haddock v. Haddock, 201 U.S. 562, 26 S.Ct. 525, 50 L.Ed. 867, 5 Ann. Cas. 1 


(1906). 
ss Supra, note 12. 
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cism,”* particularly at the hands of Professor Beale.** Perhaps the most 
serious ground for criticism of the Haddock case is that it resulted in the 
“dual-status” theory of matrimony. Under this theory, a person secur- 
ing a divorce under any circumstance not recognized by the decision,” 
would be held to be a single person in the state which had granted the 
decree, free to remarry and bear legitimate children who would be en- 
titled to inherit his property upon his death, while in other states, the 
decree being recognized through comity only, he might still retain his 
marital status and consequently be guilty of bigamy under their laws 
upon a second marriage, and the children of such marriage, being illegit- 
imate, would be deprived of the right to inhert the guilty parent’s prop- 
erty.7** 

In making its decision in the Haddock case, however, the court did 
not close all the doors to extraterritorial validity of divorce decrees. 
There still remained the situation presented in the Atherton case,” 
namely, a decree secured by one of the parties at their last marital 
domicile. Such a decree continued to command full faith and credit, as 
the Atherton case was affirmed on that specific ground. 

Notwithstanding the prediction on the part of one writer®® that the 
court would soon have another opportunity to reconsider this subject, 
over 30 years elapsed between the decision in the Haddock case and 
that of the principal case. 

The only case decided by the court during that interval which in- 





*2 See: Sale, “The Haddock Case—Decrees for Divorce on Substituted Service Not 
Protected by Full Faith and Credit Clause of Constitution,” 62 Cent. L. Journ. 333 
(1906); Anonymous notes, 22 Law Quart. Rev. 237; 40 Am. L. Rev. 580; and 4 Mich. 
L. Rev. 534 (1906). For an article in support of the decision in the Haddock case, see: 
Schofield, “The Doctrine of Haddock v. Haddock,” 1 Ill. L. Rev. 219 (1906). 

*2 Beale, “Constitutional Protection of Decrees for Divorce,” 19 Harv. L. Rev. 586 
(1906). However, Professor Beale has substantially modified his views with respect to 
Haddock v. Haddock as therein set forth in a later article, “Haddock Revisited,” 39 Harv. 
L. Rev. 417 (1926) see infra, note 31. 

*8 The Haddock case recognized three general situations in which a divorce, secured 
in a state other than that of the residence of the defendant spouse would be valid and 
entitled to full,faith and credit: 

(a) Where the defendant appeared voluntarily in the suit, 

(b) Where the defendant was personally served with process in the granting 

state, 

(c) Where the granting state was the last matrimonial domicile of the parties. 
And in addition to these, all foreign divorces could be given extraterritorial effect through 
comity. 
788 The last mentioned evil has been nullified in many states through the enactment 
of remedial legislation similar to that contained in Ohio G. C. sec. 10503-15 which pro- 
vides: “ ... The issue of parents whose marriage is null in law, shall nevertheless be 
legitimate.” 

** Supra, note 12. 

*5 Sale, supra, note 21: “It is safe to predict that not many years will elapse before 
the same question will again be argued before the Supreme Court of the United States in 
an effort to convince the court of its error.” 
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volved the question of validity of foreign divorce decrees was that of 
Thompson v. Thompson.”® That case involved a suit by the wife in the 
District of Columbia to secure a decree of separation and alimony. Dur- 
ing the pendency of the action, the husband secured a divorce @ mensa 
et thoro on the ground of desertion in the state of Virginia where the 
parties had been married, and had continued to reside after marriage, 
and in which state the husband had continued to reside until the time of 
the proceedings. Service on the non-resident wife was had by publica- 
tion. The Supreme Court held that the District of Columbia court was 
bound to give full faith and credit to the Virginia court’s decree, relying 
on the Atherton case, and accepting, or seeming to accept, as conclusive, 
the findings of the Virginia court as to the wife’s desertion.?™ 

During the 30 year period between the Haddock case and the Davis 
case, still more articles appeared on the subject, most of which were 
directed toward a reconciliation of the doctrine set forth in the former 
case in an effort to devise possible extensions thereto, or to evolve a 
plausible explanation of that case to serve as a basis for the disposition of 
future cases.” 

One of the first of such articles was written by Professor Beale,”* 
in which he compromised his position first taken with respect to this 
case,’ making certain modifications in his earlier views. In that article 
he saw some benefit to be achieved from the Haddock case, in that it 
imposed certain limitations upon the minority doctrine which had there- 
tofore refused to give any effect to foreign decrees. Under the principle 
thus established they were compelled to give such decrees full faith and 
credit when rendered at the marital domicile. The author also saw an 
additional benefit in the rule so established wherein the court was be- 
ginning to limit the emphasis of the interest of the state in the marital 

os 226 U.S. §51, 33 S.Ct. 129, 57 L.Ed. 347 (1913). 

“"" The ruling of the court in that respect seems to contravene the usually accepted 
doctrine that a divorce a mensa et thoro, like judicial separation, is a proceeding in per- 
sonam. That doctrine is based on the theory that since such a divorce does not dissolve 
the marriage ties, but justifies the parties’ living apart, there is no action upon status or 
res and consequently jurisdiction must be in personam. For criticism of the Thompson case 
on this ground, see 13 Col. L. Rev. 241 (1913) and 23 Yale L.J. 88 (1913). See also 
Restatement, Conflict of Laws, sec. 114, which provides that both parties must be subject 
to the court which renders a decree of judicial separation. In Pettis v. Pettis, 91 Conn. 
608, 101 Atl. 13, 4 A.L.R. 852 (1917), the Connecticut court refused to give full faith 
and credit to a New York decree of judicial separation, where the New York court did 
not have jurisdiction over both of the parties. The latter case is noted in 17 Col. L. Rev. 
639 (1917) and 27 Yale L.J. 117 (1917). 

*7 See: Beale, “Haddock Revisited,” 39 Harv. L. Rev. 417 (1926); Strahorn, “A 
Rationale of the Haddock Case,” 32 Ill. L. Rev. 796 (1938); McClintock, “Fault as an 
Element of Divorce Jurisdiction,” 37 Yale L. J. 564 (1928); Anonymous note in 44 Yale 
L. J. 488 (1935). 

** Beale, supra, note 27. 

*° Beale, supra,‘note 22. 
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status and domestic relations of its citizens, and was beginning to give 
effect to the personal interest of the parties concerned therein. Under 
the rule as set forth, a certain amount of “fair play” or, as stated by 
another writer®® “feasibility of defending,” was accorded the non-resi- 
2 proceeding. But in making these observations, Professor Beale adds 
a qualification, namely, that the absent spouse may, in some manner, 
waive this right to have his interests protected by a foreign court, either 
by his own misconduct which has justified the other spouse in seeking a 
foreign domicile, or by consenting to the establishment of such separate 
domicile.** ‘These qualifications set forth by Professor Beale have found 
their way into the Restatement of Conflict of Laws,** and have been 
referred to*’ as the “Beale-Restatement addenda.” 

The principal case indicates a favorable attitude toward this “ad- 
denda” wherein it distinguishes the facts from those of the Haddock 
case by saying of the latter case, “There was no suggestion that she was 
at fault or did anything to disrupt the marital relation.” And again in 
the opinion, speaking of the wife’s conduct in the principal case as justify- 
ing the husband’s acquisition of a separate domicile in Virginia, “In view 
of these facts and of her conduct adjudged repugnant to the marital | 
relation, it would be unreasonable to hold that his domicile in Virginia 
was not sufficient to entitle him to obtain a divorce having the same | 





force in the District as in that state.” Thus, it would appear that the | 
*’ Strahorn, “The Supreme Court Revisits Haddock,” 33 Ill. L. Rev. 412 (1938). 

dent defendant, who, it must be conceded, has a definite interest in such | 
a1 


Beale, supra, note 27, at page 426. At this point Professor Beale sets forth what 
the writer chooses to term the “shifting matrimonial domicile theory,” and which is a 
separate branch of the subject, in no way related to the problems of the principal case. 


While matrimonial domicile is a term receiving constant use in the decisions, it is not 
one to be found often defined. For the purpose of this note it may be said to be that place 
at which the husband and wife last lived, or are living together as such. A question then 
arises where there is a separation and subsequently both parties leave that domicile, taking i 
up new domiciles in separate and different states: Where is the “matrimonial domicile” 
in such a case? According to Professor Beale, it must be at the domicile of the innocent 
party. This doctrine was invoked in the case of Montmorency v. Montmorency, 139 S.W. ( 
1168 (Tex. Ci¥. App. 1911), wherein it was held that the innocent spouse carried the 

: - “ss . pate . : ] 
matrimonial domicile with her. That case has been approved in a dictum in Parker Vv. 
Parker, 222 Fed. 186 at 190 (1915). ( 


*° Sec. 113 provides: “A state can exercise through its courts jurisdiction to dissolve 
the marriage of spouses of whom one is domiciled within the state and the other is dom- 


iciled outside the state, if t 
(a) the spouse who is not domiciled within the state ‘ 

i) has consented that the other spouse acquire a separate home; or . 

( ii) by his or her misconduct has ceased to have the right to object to the s 

acquisition of such separate home; or v 

(iii) is personally subject to the jurisdiction of the state which grants the ’ 

r 


divorce; 
or 
(b) the state is the last state in which the spouses were domiciled together as 
man and wife.” 
** Strahorn, supra, note 30 at page 416. 
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court has added a new ground to the recognition of foreign divorce de- 
crees in addition to those set forth in the Haddock case, by the adoption 
of the Beale-Restatement addenda.” Consequently, a foreign divorce 
decree, acquired in a state other than that of the last marital domicile 
must be accorded full faith and credit if the element of fault is found to 
have justified the establishment of a separate domicile.**”. 

Still another article,** appearing during the 30 year interval between 
the Haddock and the Davis cases, has considered the factor of fault as 
an element of jurisdiction and has subjected that test to criticism.** The 
basis for such criticism lies in the fact that no final adjudication of fault 
can be made except by the Supreme Court of the United States, since 
fault would become a jurisdictional fact to be determined by each court 
on its own initiative, independent of the findings of the court rendering 
1 previous decision, and only by appeal to that court could the matter be 
finally resolved. 

This criticism has been made the subject of further comment*’ 
wherein it is indicated that the court has never made an independent 
finding of fact as to the fault of the parties in such cases. In the Atherton 
case, the court accepted the findings of the Kentucky court to the effect 
that the wife was guilty of desertion, notwithstanding that the New York 
court had found that she left the matrimonial domicile because of the 
cruelty of the husband. In the Haddock case, the court accepted the 
finding of the New York court to the effect that the husband had been 
guilty of desertion, in spite of the fact that the Connecticut court, in 
rendering the earlier decree, had found the wife to have been guilty 
of such an act. So also in the Thompson case, the court accepted the 
finding of the Virginia court as to the wife’s fault in deserting the 
husband. In none of these cases does it appear the the court conducted 
an independent investigation of its own on the matter of fault, nor is 
it plausible to see how such an investigation can be made with any 
degree of reliability. As is stated by the writer in 37 Yale Law Jour- 
nal,*’ “As an issue of fact, the question of fault is one difficult to 
determine. It is probable that the case does not often arise where the 
*88 Tn requiring full faith and credit to be accorded a decree of divorce granted at 
the domicile of an innocent spouse, which is not the matrimonial domicile, the court 
appears to have gone beyond the point intended by the American Law Institute in their 
drafting of sec. 113 of the Restatement, Conflict of Laws. Goodrich, supra, note 9g, at 
sec. 128 indicates that the purpose of sec. 113 was to set forth the situations for proper 
venue, and did not bear on full faith and credit, but that writers have construed it as 
covering the constitutional question as well. Se also in this connection, Beate, ConF ict 
or Laws (1935), sec. 113.11. 


** McClintock, supra, note 27. 

*° McClintock, supra, note 27 at page $72. 
= Anonymous note in Yale L.J., supra, note 27. 
*? McClintock, Supra, note 27 at page 572. 
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fault is all on one side. In many cases it is almost impossible to say 
who is most at fault even if all the acts of the parties are known. It 
would not be surprising to find that the courts will differ as to this ques- 
tion of fault. They did differ in Atherton v. Atherton, Haddock v. 
Haddock, and Thompson v. Thompson.” 

Another explanation of the principal case is to be found in Professor 
Strahorn’s article,** under what he styles, “The ‘individualized approach’ 
explanation.” It is the opinion of that writer that due to the indiscrimi- 
nate method in which the court discussed the various issues involved in 
the case, the court is indicating a desire to refrain from committing itself 
to definite rules concerning full faith and credit, and is adopting a policy 
of granting or refusing certiorari in future cases not coming squarely 
within the doctrine of Haddock v. Haddock on an individualized ap- 
proach theory considering the subjective factors involved. Professor 
Strahorn also points out that it may be significant that actual notice was 
given the non-resident spouse in the Davis case, while in the Haddock 
case, notice was attempted to be given by publication and mail only. 

A case which appears to bear out Professor Strahorn’s theory with 
regard to the court’s policy of granting and withholding certiorari in this 
respect, is Hellmuth v. Hellmuth,*® 
a formal separation agreement in the District of Columbia and thereafter 


wherein the parties had entered into 


the husband moved to Maryland and subsequently secured a divorce 
without giving notice to the wife, except by publication. Later the wife 
sought a declaratory ruling contending that the Maryland decree was 
not entitled to full faith and credit. The decree was upheld and the 
Court of Appeals of the District affirmed the ruling, not only on the 
point of full faith and credit, but as a matter of comity as permitted by 
dictum in the Haddock case. In denying certiorari, the Supreme Court 
evidenced a willingness to “go along” with the court in this respect. 
Speaking also of this case, Professor Strahorn says,*® “On the point of 
the present standing of the Haddock dictum for local validity and volun- 
tary recognition by comity, we have the denial of certiorari in the Hell- 
muth case a$ a mute tolerance of that situation and so we can say that 
the court approves it by not disapproving it when opportunity afforded.” 
In terminating this discussion, the writer feels that two rather defi- 
° Strahorn, supra, note 30 at page 417. Professor Strahorn has subdivided his article 
P 
into the following four divisions or explanations of the principal case: 
(1) The “Joint Domicile” explanation. 
(2) The “General Appearance” explanation. (Treated in Part I supra.) 
(3) The “Beale-Restatement addenda” explanation. 
(4) The “individualized approach” explanation. 
3 


8° 98 Fed. (2d) 431, cert. denied, 59 S.Ct. 92 (1938). 
*° Strahorn, supra, note 30 at page 422. 
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nite conclusions may be drawn as a result of the decision in the principal 
case. The first is that, where matters are contested in a special appear- 
ance relating to jurisdiction, both of the person and of the subject mat- 
ter,*’ and the court makes a specific ruling on these matters, they become 
res judicata for the purpose of future litigation in foreign courts. If this 
first conclusion be sound, and the decision in the principal case is not 
construed as having been founded on a general appearance of the de- 
fendant spouse, then there has been a definite extension of the doctrine of 
Haddock v. Haddock. That extension consists of permitting one spouse 
to obtain a divorce in a state wherein the other is neither domiciled, resi- 
denced, nor personally served, even though that state is not the matri- 
monial domicile,** if it be found that the plaintiff in such an action 
established such a separate domicile as a result of the fault of the other; 
and such a decree, when rendered, will be entitled to full faith and 
credit. How this matter of fault will be determined seems to be an open 
question. It is submitted that the only method by which it may be 
finally adjudicated is by an appeal to the United States Supreme Court 
in those instances in which a divorce is subsequently sought by the other 
spouse at his or her domicile and in which the decree of the first court 
is denied full faith and credit. Since such an appeal is not a question of 
right,** it may well be that the extension of the Haddock case will not 
have great practical significance. The result may be, as indicated by 
Professor Strahorn,** that in the future the court will pick and choose 
the cases by granting or denying ¢ertiorari. 
CuHARLEs A. REYNARD. 


CONSTITUTIONAL LAW 


FIna.itry oF LEGISLATIVE RECORDS 


On July 22, 1936, the General Assembly of the State of Ohio 
voted to take a five minute recess and thereupon disbanded to their 
respective homes. On December 8, 1936, the General Assembly con- 
vened and adopted a motion that entries be made in the respective 
journals of the House and the Senate to show the convening in session of 


*1In stating that the extension covers both jurisdiction of the person and subject 
matter, it must be remembered that the court has only committed itself to this doctrine with 
respect to actions for divorce, and may not hold to the same views in other types of actions. 
See notes 9 and ga, supra. 

*2-The term “matrimonial domicile” is here used in the same sense as defined in 
note 31, supra. 

“8 28 U.S.C.A. (Judicial Code) sec. 344; Foster, “Feperat Practice,” 6th ed., sec. 
692c. 

“* Strahorn, supra, note 40. 
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each house twice a week from July 22 until December 8, 1936. Such 
entries were incorporated into the journals of the House and of the Sen- 
ate, so that it would appear that 40 sessions of the Assembly had been 
held when, in fact, no such sessions had occurred. Thereafter the 
clerks of the respective Houses certified to the auditor of state the 
members’ allowance for mileage to and from said 40 purported sessions. 
This involved $21,507 for the members of the House and $5,557 for 
those of the Senate. Arnett Harbage, a taxpayer, brought suit against 
the auditor of state, president of the senate, speaker of the house, 
and the clerks of both Houses to enjoin the payment of said mileage 
allowances to the House and to recover back those already paid to the 
Senate. On the hearing for the permanent injunction, Judge Reynolds 
of the Franklin County Court of Common Pleas held for the plaintiff. 
Harbage v. Tracy et al., 9 Ohio Ops. 276, 24 Ohio L.Ab. 553 (1937). 

General Code section 50 provides: “ . . . Each member shall re- 
ceive the legal rate of railroad transportation each way for mileage once 
a week during the session from and to his place of residence, by the most 
direct route of public travel to and from the seat of government, to be 
paid at the end of each regular or special session.” 

General Code section 54 says: “The president of the senate and 
the speaker of the house of representatives shall ascertain the number 
of days’ attendance of each member and officer of the respective houses 
during the session, the number of miles of travel of each member to 
and from the seat of government and certify such attendance and mile- 
age, and the amount due therefor, to the auditor of state.” 

The defendants’ first defense was weakly based on the foregoing 
statutes, urging that they provided for the payment of the mileage allow- 
ance for each week of the term of the assembly as part of the members’ 
compensation whether or not the body was in actual session. This belief 
was professed in the face of two opinions of the attorney-general of 
Ohio advising that the assembly must be “actually sitting and trans- 
acting business” in order for the mileage allowances to be paid.’ The 
latter of these in 1934 was in answer to a direct inquiry on the subject 
from the speaker of the house.* Judge Reynolds held that, although 
the statutes are compensatory in that the members are paid mileage each 
week whether or not they go back and forth, in order for the allowances 
to accrue the assembly must actually be in session. 

The defendants’ principal defense, however, was reliance on a long 

: 1919 O.A.G., V. I, p. §87; 1934 O.A.G. 2927. 

* These opinions in no way considered the matter involved in these defendants’ 


t 


principal defense since there had been no entries made in the journals as to non-existent 


sessions. 
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established doctrine of constitutional law—the official journals of the 
legislature, as required to be kept by the Constitution, import absolute 
verity and form conclusive proof of the proceedings themselves. Such 
journals are not subject to judicial contradiction or attack, and the 
recitals therein, when made by the authority of the legislature, are to 
be taken as true and cannot be contradicted by other evidence. The 
result of the application of this doctrine was, in the words of the court, 
that the defendants tried to show that they “are entitled to compensa- 
tion whether earned or not, and that the Legislature was in session even 
though it was not.” 

The court disposed of this defense in the following words: “It is 
well settled that the validity of any legislative enactment cannot be 
questioned by attacking the correctness of the journal record of the pro- 
ceedings of either branch of the legislative body. Here the question is 
raised relative to a ministerial act. There is nothing sacred about such 
acts, and no reason of public policy, such as that relating to legislative 
acts, which would seem to inhibit an examination of the correctness of 
such acts. Since the questioning of the journal records in no way reflects 
upon legislative enactments but is confined purely to the ministerial acts 
of certain officers as provided by G.C. Sec. 54, the court holds that for 
such purposes the records may be questioned, and if the duties prescribed 
by statute have not been properly carried out, the true facts may be 
shown.” 

The application of the doctrine of the finality of legislative records 
to the facts of the principal case is novel and raises many interesting 
questions as to the purpose, effect, and extent of the rule. 

The background of the policy and purpose of the rule is the doctrine 
—Separation of Powers. The court in Taylor v. Beckham* declared: 
“The ground of all the decisions is that the judiciary have no power to 
sit in judgment upon the motives of an independent branch of the gov- 
ernment, or to deny legal effect to the record of its action solemnly 
made by it pursuant to the Constitution. If this were allowed, it would 
soon follow that the independence of the Legislature would be destroyed 
altogether.” ‘To dispute the verity of the senate journal would be to 
violate both the letter and the spirit of the Constitution; to invade a 
co-ordinate and independent department of the government, and to 
interfere with the separate and legitimate power and functions of the 
legislature.* It is necessary that the will of the legislature shall not be 
overturned and defeated and the rights of the people embarrassed every 

*108 Ky. 278, 56 S.W. 177, 21 Ky. L. 1735, 49 L.R.A. 258 (1900). Writ of 


error dismissed—178 U.S. 548, 44 L.Ed. 1187 (1900). 
* Wise v. Biggér, Clerk, 79 Va. 269 (1884). 
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time a zealous litigant or a crackpot discovers a mere failure in legislative 
procedure in fact although the journal of the body imports its occurrence. 

In Fox v. Harris,’ where plaintiff sought to mandamus the clerks of 
the senate and of the house to omit allegedly false material from the 
records, it was held: “Courts have no power to interfere in any manner 
with the proceedings of either of the legislative branches or with the 
action of their respective clerks in making up the journals of their pro- 
ceedings as long as they are acting in obedience to the will of those 
bodies.” In Re House of Representatives’ and McCullough v. The 
State,’ it was announced that the journals are conclusive evidence of the 
facts which appear on their face and the power to determine the cor- 
rectness of the journal is solely in the legislative body keeping it, which 
is also the only tribunal by which it can be changed and corrected. 

In Taylor v. Beckham,* the doctrine of the finality of legislative 
records was applied where the validity of journal entries, as to the 
presence of certain members during a vote in the hearing of a guber- 
natorial election contest, was attacked on charges of fraud and con- 
spiracy between clerks and members. The court was without jurisdic- 
tion to go behind the record made by the legislature under the consti- 
tution. Again the doctrine was conclusive in Auditor General v. The 
Board of Supervisors’ in passing upon the question whether or not a 
quorum was present when certain legislative action was taken. Parol 
evidence was inadmissible to alter or contradict the journal. The rule 
was also final in the determination of the two-thirds vote required to 
repass a vetoed bill in Wise v. Bigger, Clerk.*° 

In State v. Dixie Finance Co.," evidence contradicting the recitals 
of the senate journal as to the date of the return of an unsigned bill by 
the governor was excluded. The court in Amos v. Moseley” applied 
the doctrine as to the taking of yeas and nays and the counting of them. 
So did the court in Earnest v. Sargent, Auditor as to whether or not 
a bill passed before the expiration of the constitutional limitation on the 
session length; and the date of adjournment as shown by the journal 
is not contradicted or rendered uncertain by record evidence therein of 
the transaction of a large amount of business within a short period of 
time.** 

® 79 W. Va. 419, 91 S.E. 209 (1917). 

° 45 R.I. 289, 120 Atl. 868 (1923). 

“11 Ind. 424 (1858). 

® See note 3, supra. 

® 89 Mich. 552, 51 N.W. 483 (1891). 

1° See note 4, supra. 

11 +52 Tenn. 306, 278 S.W. 59 (1925). 

12 54 Fla. 555, 77 So. 619, L.R.A. 1918C 482 (1917). 


18 20 N.M. 427, 150 Pac. 1018 (1915). 
14 Capito v. Topping, 65 W.Va. 587, 64 S.E. 845, 22 L.R.A. (N.S.) 1089 (1909). 
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State ex rel. Landis vy. Thompson” furnishes a good example of a 
court riding on a legal merry-go-round while applying the doctrine. 
Here the legislature stopped the clocks and caused the journals to be 
falsified by including bills passed within the next eight hours as having 
been passed prior to noon, May 31, 1935. There was a 60-day con- 
stitutional limitation on the session length. After elaborate statement of 
the rule as to conclusiveness of legislative records, the court held the 
records could be impeached since the records were not directed to be 
made by the legislature for it was constitutionally no longer a legislature 
at the time the directions were made as it had exceeded its 60-day life. 
Since the latter fact could not be determined except by impeachment of 
the journal records first, the inconsistency of this decision makes for 
no valuable precedent. 

“Where the evidence furnished by the journals is ambiguous or 
contradictory . . . , recourse may be had to other competent evidence 


> State ex rel. Crocker v. Junkin.*® Extrinsic 


to show the actual facts.’ 
evidence was also admitted in State v. Mason * to show that, through 
an improper exercise of judgment on the part of a public official or state 
agent or representative, intrinsic error exists and that the journals have 
not been made the actual repository of the proceedings of the assembly. 
Although in uttering these words the court in that case was definitely 
vague as to their meaning or scope, yet it is rather evident that they 
were to be interpreted in the light of the facts—an unauthorized altera- 
tion by the clerk. Otherwise the court “will not assume to contradict 
or impeach the journal upon any charge of fraud or mistake; nor will 
it pass upon a disputed question of fact as to what proceedings were 
taken.””** 

In Milwaukee County v. Isenring, *° it was held, “While such jour- 
nals are controlling as regards to what the legislature does in respect to 
the passage of a bill, they are not necessarily so as to the contents of a 
statute. On the latter subject courts may look to the enrolled bill, and to 
any other legitimate evidence within their reach.” Although there are 
very few cases directly dealing with this phase, most of the reported cases 
(in states where the doctrine of the conclusiveness of enrolled bills is not 
applied) make no distinction between procedure and contents of statutes, 
but lay down the broad rule as in Jn Re House of Representatives, supra, 
“The journals are conclusive evidence of the facts which appear on their 
face . . .” This would seem to better carry out the policy of the rule. 


15 


121 Fla. 561, 164 So. 192 (1935). 

1® 49 Neb. 532, 113 N.W. 256 (1907). 

17 43 La. Ann. 590, 9 So. 776 (1891). 

18 In Re Opinion, of the Justices, supra, note 6. 


1° 109 Wis. 9, 85 N.W. 131, 53 L.R.A. 635 (1909). 
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It is a controverted question as to how much effect the usual consti- 
tutional provision for the keeping of the legislative journals has on the 
application of the rule of finality of legislative records. Article II, Sec- 
tion 9 of the Ohio Constitution provides: “Each house shall keep a cor- 
rect journal of its proceedings, which shall be published.” The state 
constitutions often require certain enumerated steps to be taken and 
entered in the journal, as the counting of yeas and nays, three readings 
of a bill of appropriation or of a general character, etc. It was held in 
Rash v. Allen®® that where the constitution requires certain legislative 
steps to be entered in the journals, then these journals are the best evi- 
dence as to those steps and if not entered, they did not take place. The 
usual rule, as stated in State v. Frank,” is that where certain procedural 
steps are not mentioned in the journal, they will be presumed to have 
taken place. This presumption of the validity of legislative action exists 
unless the journals definitely show the contrary. 

A doctrine closely related to the rules of finality of legislative records 
is that of the conclusiveness of enrolled bills prevalent in many states. 
This doctrine does not pertain to legislative functions and duties as a 
whole, but confines the inquisition as to the validity of statutes to the 
enrolled bill.** Jurisdictions following this doctrine feel that even the 
legislative journals are too apt to be incorrect, and, pressed by the need 
for the sanctity of statutes, exclude the journals (as well as any other 
evidence) in determining the procedural constitutionality of such statutes. 
The courts are limited to the evidence existing on the face of the enrolled 
bill. A great number of states do not take this stand, and allow the courts 
to go behind the enrolled bill and look at the journal records. Among 
the latter is Ohio.”* 

Wilson v. Markley** stated that since North Carolina had the doc- 
trine of the conclusiveness of enrolled bills, the legislative journals were 
competent evidence as to statutes only for the purpose of ascertaining 
whether or not a law had been passed in accordance with Article II, 
Section 14 of the constitution specifically requiring the entry of yeas and 

°" 1 Boyce 444 (Del.), 76 Atl. 370 (1g10). 


*1 60 Neb. 327, 83 N.W. 74 (1900). See, Miller v. State, 3 Ohio St. 475 (1854), 
and Pim v. Nicholson, 6 Ohio St. 176 (1856), holding certain constitutional requirements 
directory and not mandatory, thus their absence from the journal record creating no inval- 
idity. 

*2 See note 23 L.R.A. 340; 40 L.R.A. (N.S.) 1. 

*8 State ex rel. Herron v. Smith, 44 Ohio St. 348, 7 N.E. 447, 12 N.E. 829 (1886) 
Ritzman v. Campbell, 93 Ohio St. 246, 112 N.E. 591, L.R.A. 1916E, 1251 (1916); 
Fordyce v. Godman, Aud., 20 Ohio St. 1 (1870). For list of states holding each way set 
Ritzman v. Campbell, supra, p. 254. See 1 Cooley’s ConstrruTionAL LimiTATIONS 277 
n. 2 and 3. 

** 133 N.C. 616, 45 S.E. 1023 (1903); In accord: The People v. Leddy, 53 Col 
109, 123 Pac. 824 (1912). 
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nays on second and third readings of certain types of bills. Amos v. 
Moseley”® likewise limits the competence of the journal records to those 
entries specifically required to be kept by the constitution. 

On the other hand, jurisdictions which do not follow the doctrine 
of the conclusiveness of enrolled bills do not distinguish between the 
entries specifically required by the constitution and any other entries or 
facts placed in the journal. Nor does the usual constitutional provision 
for the keeping of a legislative journal per se create the finality of the 
records, nor does it per se limit the available evidence of the true facts to 
the journal. Rather, the courts which quote such provisions seem to do 
so merely for the purpose of establishing the legislative journal as an 
official record in contrast to the ancient English concept of the legislative 
journal—not an official record, but a mere “remembrance of the pro- 
ceedings.” In Rohrbacher vy. Mayor of Jackson®® it was held that 
legislative journals are not records importing absolute verity unless made 
to do so by constitutional or statutory provisions, which had not been 
done in that state at that time. The court followed the old English idea 
of such journals not being official records. Article IV, Section 55 of the 
present constitution of Mississippi now provides that a legislative journal 
will be kept, the proceedings will be published, and yeas and nays will 
be entered. 

Outside of the official status conferred by the constitutions, the true 
force behind the doctrine of the conclusiveness of legislative journals 
seems to be imbedded in public policy. “The resultant evil (curtailment 
of the governor’s time to consider a bill) might be slight as compared 
with that of altering the probative force and character of legislative 
records and making the proof of legislative action depend upon uncertain 
oral evidence. Long, long centuries ago, these considerations of public 
policy led to the adoption of the rule giving verity and unimpeachability 
to legislative records. This has become a rule of evidence.” So says the 
West Virginia court in Capito v. Topping.” 

The Supreme Court of Ohio in State ex rel. Herron v. Smith” said: 
“Imperative reasons of public policy require that the authenticity of laws 
should rest upon public memorials of the most permanent character. 
They should be public, because all are required to conform to them; 
they should be permanent, that rights acquired today upon the faith of 
what has been declared to be law shall not be destroyed tomorrow, by 
facts resting only in the memory of individuals.” 

*® 94 Fla. 555, 77 So. 619, L.R.A. 1918C 482 (1917). 
pe 51 Miss. 735 (1875). 


*7 See note 14, supra. 
28 
See note 23, supra. 
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From the court in White v. Hinton®® came, “On these records 
reliance is had by the bench, the bar, and the public, of necessity and 
right. Resort cannot be had to the recollection of individuals to show 
what the law is or is not. The evil would be much less than the unset- 
tling of the evidentiary foundation of all statutory law, and the weak- 
ening of the public faith in all existing legislative enactments, which 
would result from throwing open the records of legislative action to 
impeachment by parol testimony whenever the interest or caprice of 
individuals may prompt them to such a course.””*° 

In Morgan v. Buffington,’ the court announced that the mileage 
certificate signed by the speaker of the house was not conclusive upon 
the auditor and that he could inquire into the truth of the facts, or con- 
test the legality of the conclusions stated in the certificate. However, the 
court neither stated nor intimated that the auditor could go behind the 
legislative journals as to the truth of such facts. 

The doctrine of the conclusiveness of the journal was accepted in 
§ Ohio 358 by our Supreme Court in State v. Moffitt (1832). There 
the senate journal showed that Lemuel Moffitt had been elected as a 
judge, while the house journal stated Samuel Moffitt had been elected. 
When it was attempted to show “Samuel” was a mistake and both 
houses had meant to elect Lemuel, the court excluded such evidence and 
stated that the journal recital was final and could not be impeached. 
The general doctrine that the journal imports absolute verity and that 
the court will judicially notice said journal was accepted and set out in 
State ex rel. Herron v. Smith, supra, where there was a question of 
seating members without the necessary quorum whereafter said members 
then voted to pass the bill presently challenged. 

In Harbage v. Tracy, et al., supra, Judge Reynolds had a fact set-up 
where the use of the apparently applicable rule of finality of legislative 
records would have had a distasteful and unjustifiable result. “While 
there is much abuse of the privilege and position of public office, we still 
cling to the ‘ideal, at least, that a public office is a public trust, and it 
should be so regarded, . . .” The court further portrayed his conster- 
nation over such a result by saying, “Public policy surely requires that 
there be some method of attacking the records if and when those records 
work to the detriment of the public weal.” 

The court’s striving for a just result, added to the absence of 
decisions dealing with the present, or a similar, fact situation, led Judge 
Reynolds to avoid the application of the doctrine by finding that the 

2° 3 Wyo. 753, 30 Pac. 953, 17 L.R.A. 66 (1892). 


5° See 22 C.J., Evidence, secs. 1421 to 1427. 


31 21 Mo. 549 (1855). 
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“questioning of the journal records in no way reflects on legislative 
enactments but is confined purely to the ministerial acts of certain offi- 
cers,” and that the doctrine does not apply to ministerial acts. 

While the result of the court’s decision is commendable, the basis 
of the decision is open to criticism. In avoiding the application of the 
rule,** the court resorted to a play on words. There is no magic about 
the word, “ministerial.” An official action is ministerial when it is abso- 
lute, certain, and imperative, involving merely the execution of a set 
task, and when the law which imposes it prescribes the time, manner, 
and occasion of its performance with such certainty that nothing remains 
for judgment or discretion.** Such a definition fits many or most of the 
duties of the state officers enforcing and executing the laws and statutes 
of the state. If Judge Reynolds’s reasoning were sound, a litigant could, 
by enjoining or mandamusing the ministerial officer, go back of the 
legislative journals for the true facts relating to the law the officer is 
enforcing, and thus defeat and overturn the will of the legislature and 
embarrass the rights of the people every time he discovered a mere failure 
of legislative procedure. Adoption of the “ministerial” reasoning would 
but violate the doctrine of the separation of powers and would destroy 
the public policy which the rule of the finality of legislative records effects. 

After extensive search, the writer regrets the inability to find case 
records dealing with a fact situation comparable to the one here involvec, 
or any cases approximating the conclusion which is about to be reached. 
So without precedent to forbid it 6r to support it, a theory is advanced. 
It seems probable that Judge Reynolds was possessed of the same theory, 
but used an unfortunate choice of language in its presentation. 

The result reached in Harbage v. Tracy can be approached on 
another tack. The purpose of the present rule is to preserve the inde- 
pendence of the legislature and to protect the public by stabilizing its 
rights by thwarting attempts to defeat legislative enactments and func- 
tions on the discovery of mere procedural error on the part of the legis- 
lative body. Many are the decisions setting out these dual policies pro- 
moted by the doctrine of finality of legislative records—separation of 
powers and avoidance of confusion of the laws. The rule has usually 
been applied without limitations in those states declining the doctrine of 
enrolled bills. But in each of these cases the courts were confronted by 
an attempt to question the recitals of the journals in reference to the 
validity of an actual statute or legislative duty which was part of the 
** For the application of the rule to local legislative records, see 98 A.L.R. 122 
(1935); 13 Ohio St. 406 (1862); (records of county commissioners). For the application 


of a like rule to executive records, see 3 O.S.L.J. 259, 277 (1937). 
88 > Words and Phrases (4th Series) 689. 
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inviolate function of the legislature and which affected the right or duties 
of the citizens of the state. ‘They pronounced the rule with that in mind. 
Such application was carrying out the purpose and policy of the rule. 

In the Harbage case, no such situation prevails. Impeachment of 
the journals will not interfere with the legislature in its official duties nor 
will it confuse the rights of the public. In applying the doctrine to the 
present facts certain questions should be asked. Does the legislature’s 
appropriation of unearned mileage allowance to itself constitute a situa- 
tion similar to the decided cases? Will the questioning of the journal 
records in this case violate the separation of powers? Does it upset the 
rights and duties of the people by disclosing a mere procedural defect? 
These questions must be answered in the negative. Every rule of law 
should have a reason and a purpose and these should be kept in mind. 
Otherwise, by blind application, the court becomes a legal mechanic and 
not a referee dispensing justice. Allowance of parol testimony to show 
the actual facts here will not violate either of the policies giving rhyme 
and reason to the rule. 

Here is a case which falls without the rule and the latter should not 
be mouthed by courts divorced from the purpose and policy which created 
it. Here is not a respected and impeccable legislative action, but here is 
merely a legislative “steal” —a recompense for doing nothing. 

At this writing, Harbage v. Tracy is still in the throes of controversy 
in the court of common pleas, but if the case be appealed, it will be hoped 
the superior courts will abstain from a mechanical adherence to a rule 
which has no relation to the facts at hand. 

James M. GorMAN 


EQUITY 


THE Fusion or Law ano Equiry — VENDOR AND PuRCHASER 


The Supreme Court of Ohio has recently considered the question 
whether a vendor in an executory contract of sale containing dependent 
covenants may, after tender of deed and deposit thereof in court, main- 
tain an action at law on such executory contract for the unpaid purchase 
price. The court repudiated the holdin gof the Court of Appeals for the 
Ninth District* on this point of law, although it affirmed the decision 
because the tender was not good in fact.” 

The two traditional remedies available to the vendor, upon default 


Fairlawn Heights Co. v. Theis, 27 Ohio L. Abs. 19 (1938). 
* Fairlawn Heights Co. v. Theis, 133 Ohio St. 387, 14 N.E. (2d) 1 (1938). 
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of the vendee in an executory contract, were an action at law for dam- 
ages for breach of the contract* or a suit in equity for specific perform- 
ance.* There is a pronounced divergence of opinion as to the availability 
of a third remedy; viz., an action at law on the contract for the purchase 
price, which was sought in the principal case. A substantial minority 
allow such an action at law,’ thus awarding what really amounts to 
specific performance in a legal action.” However, other jurisdictions 


® Eisenstadt v. Lucke, 25 Ohio C.C. (N.S.) 225, 35 Ohio C.D. 244 (1915); see 
cases collected in 52 A.L.R. 1511 (1928). 

* The Eleventh St. Church, etc. v. Pennington, 18 Ohio C.C. 408, 10 Ohio C.D. 74 
(1896); Brewing Co. v. Maxwell, et al., 78 Ohio St. 54, 84 N.E. §95 (1908). 

° California: North Stockton Lot Co. v. Fischer, 138 Cal. 100, 70 P. 1082 (1902); 
Bonner v. Finney, 110 Cal. App. 518, 294 Pac. 466 (1930); Amaranth Land Co. v. Corey, 
182 Cal. 66, 186 Pac. 765 (1920). Code of Civil Procedure adopted 1850. 

Colorado: Gilpin Co. Mining Co. v. Drake, 8 Colo. 586, g Pac. 787 (1886); Code 
of Civil Procedure adopted 1877. 

Georgia: Morris v. McKee, 96 Ga. 611, 24 S.E. 142 (1895); Reed v. Dougherty, 
94 Ga. 661, 20 S.E. 965 (1894); see also Crim v. Southern Realty Co., 38 Ga. App. 502, 
144 S.E. 342 (1928). Georgia is a guasi-code state. See, CLark, Cope PLEADING, p. 19. 

Idaho: Smith v. Independent School District, 48 Idaho 295, 282 Pac. 84 (1929). 
Code of Civil Procedure adopted 1864. 

Illinois: Gray v. Meek, 199 Ill. 136, 64 N.E. 1020 (1902); Thurman v. Alcott, 
235 Ill. App. 545 (1924). (Ill. is a common-law state.) 

Maine: Oatman v. Walker, 33 Me. 67 (1851). 

Michigan: Kreuger v. Campbell, 264 Mich. 449, 250 N.W. 285, dictum (1933); 
St. John v. Richard, 272 Mich. 670, 262 N.W. 437 (1935). 

Mississippi: Hodges v. Moore, 102 Miss. 432, 59 So. 827 (1912). Miss. is a guasi- 
code state. See Crank, Cope PLEADING, p. 19. 

Nevada: Southern Pac. Co. v. Miller, 39 Nev. 169, 154 Pac. 929 (1916); Adopted 
Code of Civil Procedure 1860. 

North Carolina: Garrard v. Dollar, 49 N.C. 175, 67 Am. Dec. 271 (1856); Paschal 
v. Brandon, 79 N.C. 505 (1878). Adopted Code of Civil Procedure 1868. 

Oklahoma: Dubois v. Andrews, 57 Okla. 227, 1§2 Pac. 440 (1916) (suit on a note); 
but see Scott v. Norris, 62 Okla. 292, 162 Pac. 1085 (1917). Code of Civil Procedure 
adopted 1890. 

Pennsylvania: McClenachan v. Malis, 310 Pa. 99, 164 Atl. 780 (1933); Heights 
Land Co. v. Swengel’s Estate, 319 Pa. 298, 179 Atl. 431 (1935) (where the court held an 
action for the purchase price was really a substitute for specific performance). Pa. is a 
quasi-code state. See CLARK, Cope PLEADING, p. 19. 

Texas: Phillips v. Macabees, 50 S.W. (2d) 478 (1932). 

Virginia: Turner v. Hall, 128 Va. 247, 104 S.E. 861 (1920). 

Washington: Stevens v. Irwin, 132 Wash. 389, 231 Pac. 783 (1925). 

Wisconsin: Foster v. Lowe, 131 Wis. 54, 110 N.W. 829 (1907); Oconto Co. v. 
Bacon, 181 Wis. 538, 195 N.W. 412, 40 A.L.R. 175 (1923); Jefferson Gardens, Inc. v. 
Terzan, 216 Wis. 230, 257 N.W. 154 (1934). Adopted Code of Civil Procedure 1856. 

Iowa and New York have overruled their positions allowing the vendor to recover 
the purchase price at law. See: Prichard v. Mulhall, 127 Iowa 545, 103 N.W. 774, 4 Ann. 
Cas. 789 (1905), overruling the view in Goodpaster v. Porter, et al., 11 Iowa 161 (1860); 
also Bensinger v. Erhardt, 74 App. Div. 169, 77 N.Y. Sup. §77 (1902), overruling 
Richards v. Edick, 17 Barb. (N.Y.) 260 (1853). But see Queen’s Park Garden v. Spar, 
234 N.Y. Sup. 404 (1929), where the contract gave the vendor an option to sue for the 
purchase price. Those cases allowing such an action by the vendor while still possessed of 
the title and property, proceed upon the theory that, although the action is in form at law, 
it still invokes the equitable powers of the court to such a degree as to enable it to make 
such orders and directions in respect to enforcement of the judgment as to protect all 
parties concerned. 

“An action at, law by the vendor for the unpaid purchase price of an executory con- 
tract is in effect an action for specific performance of the contract.” Black, et al. v. Amer- 
ican International Corp., 264 Pa. 260, 107 Atl. 737 (1919); Hoower, et al., Exrs. v. 
Pontz, 271 Pa. 285, 114 Atl. 522 (1921). 
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adopt the position that no such remedy exists at law, but that the vendor 
is confined to his remedies of specific performance or an action for dam- 
ages for breach of contract.’ 

Though the court in the principal case purported to follow Will-O- 
Way Development Co. v. Mills,” this question had never previously 
been passed upon in Ohio by the highest tribunal.° The Court of 
Appeals for the Fourth District held, on comparable facts in Rowland, 
Adm’r, etc. v. Stout, Ex’r, etc.,'° precisely the contrary view to that 
considered in the principal case; that is, that such an action at law 
would not lie. It would seem, however, that the principal case lays 
down the present rule in Ohio, although the Supreme Court did not 
distinguish the Rowland case or mention it in the opinion. The theory 
of the Supreme Court was that the allowance of such an action was 
sanctioned by the liberality of procedure and practice established by the 


" Alabama: Maury v. Unruh, 220 Ala. 455, 126 So. 113 (1930); Alabama is a 
quasi-code state. See CLarx, Cope PLEADING, p. 19. 

Florida: Wood Hoskins Young Co. v. Dittman, 102 Fla. 1000, 136 So. 710 (1931). 
Florida adopted the Code of Civil Procedure in 1870, but repudiated it in 1873 and went 
back to the common law system. 

Indiana: Goodwine v. Kelley, 33 Ind. App. 57, 70 N.E. 832 (1904). Adopted Code 
of Civil Procedure 1852. 

lowa: Prichard vy. Mulhall, 127 Ia. 545, 103 N.W. 774, 4 Ann. Cas. 789 (1905); 
But see First Nat. Bank v. Le Barron, 201 Iowa 853, 208 N.W. 364 (1926). Adopted 
Code of Civil Procedure 1851. 

Massachusetts: Old Colony R. R. Co. v. Evans, 72 Mass. (6 Gray) 25 (1856). 
Mass. is a guasi-code state. See, CLARK, Cope PLEADING, p. 19. 

Minnesota: Freeman v. Paulson, 107 Minn. 64, 119 N.W. 651, 131 Am. St. Rep. 
438 (1909). See also Noyes v. Brown, 171 N.W. 803 (1919), effect of independent cove- 
nants.) Code of Civil Procedure adopted 1851. 

Missouri: Scudder v. Waddingham, 7 Mo. App. 26 (1879). Adopted Code of Civil 
Procedure 1849. 

Nebraska: Colson v. Johnson, 111 Neb. 773, 197 N.W. 674, 35 A.L.R. 924 (1924). 
Adopted Code of Civil Procedure 1855. 

New Hampshire: Griswold v. Sabin, 51 N.H. 167 (1871). 

South Dakota: Jones v. Tschetter, 46 S.D. 520, 194 N.W. 839 (1923). Adopted 
Code of Civil Procedure 1862. 

* 122 Ohio St. 242, 171 N.E. 94 (1930). 

® Distinguish the cases allowing recovery of purchase price, on theory of equitable 
conversion, when the vendee is in possession. Woloveck v. Schueler, 19 Ohio App. 210 
(1922); Purcell v. Heeny, 28 Ohio St. 39 (1875). 

Compare Ohio Gen. Code Sec. 11902, wherein it is stated that in actions for recovery 
of purchase price of real estate, the vendee may set up the defense of breach of covenants 
of title by way of counter-claim, the statute presupposing the vendee in possession and 
holding title. For interpretation, see Cincinnati v. Brachman, 35 Chio St. 289 (1880). 

*° 8 Ohio L. Abs. 376 (1930) [approved by Court of Appeals in Fairlawn Height 
Co. v. Theis, 27 Ohio L.Abs. 19 (1938)]. Mauch, J., speaking for the court, felt that 
their position was even more secure due to the fact that the court through Allen, J., in 
Will-O-Way-Development Co. v. Mills (see note 8, supra.) expressly approved Prichard v. 
Mulhall, 127 Iowa 545, 103 N.W. 774, 4 Ann. Cas. 789 (1905), which stated that, “Upon 
breach by the vendee of an executory contract of sale of land, the vendor’s remedy is an 
action for specific performance or at law for damages, and an ordinary action for the 
recovery of the purchase price will not lie.”” Mauch, J., also pointed out that there was no 
necessity in the Will-O-Way case to decide whether an action at law for the purchase price 
was maintainable, for there was no proper tender. 
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code. An examination of the record and parties’ briefs in the principal 
case demonstrates that all concerned, both court and counsel, thought of 
this action as purely legal, for the pleadings were so drawn and the 
judgment so framed as to constitute an action for the recovery of money 
only. 

A single court of law and equity combined has taken the place of the 
former independent and separate courts of law and equity since the 
adoption of the Code of Civil Procedure in 1853.’* There now exists 


but one system of jurisprudence to be administered in an action called a 


9912 


“civil action,”’** the distinction between actions at law and suits in equity 


having been abandoned so far as relates to mere matters of form and 
procedure.’ If a cause of action is stated in the pleadings, the nature 
and character of relief to be awarded is determined by the court, whether 
legal or equitable, or both, according to the facts pleaded,** and the 
mere form of the action is to be disregarded.’* However, the Code 
expressly states that no substantive rights are affected thereby.** “What 
was equitable continues to be equitable, and what was legal continues as 


before. But all forms of relief may be had under the Code in a single 


action, settling every controversy between the parties, whether legal or 


equitable.”** 

11“This system can not be called either legal or equitable as these terms were 
anciently used. It is a combination of the two, wherein the substantive jural relation 
enforced by the court in the first instance is the same as would ultimately have been pre- 
served under the old system by a roundabout method of a proceeding in equity to prevent 
its unenforcement at law.” 32 Yale L.J. 7o1 (1922). 

#2 Ohio Gen. Code Sec. 11238: “There shall be but one form of action, to be known 
as a civil action. This requirement does not affect any substantive rights of liability, legal 
or equitable.” For definition of a “civil action,” see Barger v. Cochran, 15 Ohio St. 460 
(1864); State ex rel Board of Education v. Steeley, 21 Ohio App. 396, 153 N.E. 285 
(1926). 

18 Klonne v. Bradstreet, 7 Ohio St. 322 (1857); Neilson v. Fry, 16 Ohio St. 552, 
gt Am. Dec. 110 (1865); Culver v. Rodgers, 33 Ohio St. 537 (1878); Porter v. Wagner, 
36 Ohio St. 471 (1880). But see De Ran v. Colonial Savings Bank & T. Co., 20 Ohio 
App. 370, 152 N.E. 303 (1925); Raybuck v. Raybuck, 25 Ohio App. 365, 157 N.E. 831 
(1927). 

1* Wilson v. Stilwell, g Ohio St. 467, 75 Am. Dec. 477 (1859); Culver v. Rodgers, 
33 Ohio St. 537 (1878); Chapman v. Lee, 45 Ohio St. 356, 13 N.E. 736 (1887); Wall 
v. Federation Co., 121 Ohio St. 334, 337, 168 N.E. 847 (1929). See, Routson v. Jack- 
son, 21 Ohio N.P. (N.S.) §21, 528, 30 Ohio D.N.P. 145 (1918) (affirmed by Court of 
Appeals, motion to certify record overruled in 17 Ohio L. Rep. 363, 64 Bull. 462), which 
states, “Where a petition states a case which entitles the plaintiff, to an equitable remedy 
but furnishes no basis for legal relief, the court may disregard the prayer if it be for a 
judgment at law, and grant the appropriate equitable remedy.” 

See note 12, supra. 

© See note 11, supra; also, Glass v. Courtright, et al., 14 Ohio N.P. (N.S.) 273, 
23 Ohio Dec. 253, 58 W.L.B. 165 (1913); Hollowell v. Schrader, 96 Ohio St. 599 (1917) 
(memorandum opinion following Wagner v. Armstrong, 93 Ohio St. 443, 113 N.E. 397 
(1910); Cook, Equitable Defenses, 32 Yale L.J. 645 (1923); Clark, The Union of Law 
and Equity, 25 Col. L. Rev. 1 (1925). 

17 Warsn, Equity (text-book ed-1930), 98-note 3; See 16 Ohio Jur., Equity, at p. 
28: “The result, in general, is that equitable principles and modes of procedure may be 
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The court in the principal case stated, “Actually this procedure is 
equivalent to a suit for specific performance, since the vendor is asking 
payment of the agreed consideration in exchange for his deed, and its 
sanction accords with the liberality established by our Code of Civil Pro- 
cedure.”** The above statement evidences a shift by the Supreme Court 
in legal theory; that is, as before stated, the action was treated by the 
Counsel and Court as being purely legal and one for the recovery of 
money only (a jury trial having been given), whereas the Supreme 
Court treated it as equitable. If we have only one form of action in 
Ohio, is it material whether we call it an action for the recovery of 
money only or a suit for specific performance of the contract?’® If, as 
the Supreme Court stated, a judgment for the full purchase price under 
an executory contract of sale is virtually a decree of specific perform- 
ance, it would seem advisable to inquire whether legal administrative 
devices are adequate for specific performance. Will the equitable doc- 
trines of discretion, laches, mistake, hardship, etc., be utilized in admin- 
istering relief in actions such as this which aim at specific performance! 
Must a contract be capable of specific performance before the court will 
render a judgment for the purchase price? It has always been held that: 
“*A decree of specific performance is not a matter of right but of grace, 
granted on equitable principles, and rests in the sound discretion of the 
court. This discretion is not, however, arbitrary or capricious, nor is it 


applied, under the Codes, to actions which formerly would have been legal, and that as to 
equitable actions, remedial rights formerly existing are unimpaired.” 

But see Marshall, Ch. J. (dissenting), in Union Savings Bank & T. Co. v. Alter, 
103 Ohio St. 188, 215, 132 N.E. 834 (1928) “ .. . equity is a separate system of juris- 
prudence having fixed precedents and principles.” For general discussion see Sidney 
Thompson, “Fifty Years of American Equity,” 50 Harv. L. Rev. 171-252 (1937). 

The code in New York caused much dissension on the bench. J. Selden, in Reuben 
v. Joel, 13 N.Y. 488, 491 (1856), stated that the two modes of relief (legal and equit- 
able) could not be made identical. He conceded the possibility of abolishing one or the 
other, or both, but thought that the distinctions between them could not be abolished. 
“ . . . They cannot make trial by jury and trial by court the same thing.” Accordingly, 
he continues, the only way we can have a homogeneous form of action for all cases “‘is by 
abolishing both the forms of trial and the mode of relief in one or the other of the two 
classes of actions. ... ” This, admittedly, the legislature has no power to do, and he 
therefore concludes that “the essential distinctions between actions at law and suits in 
equity are preserved.” To same effect see Jackson v. Strong, 222 N.Y. 149, 18 N.E. 
§12 (1917). 

But see NV. Y. Ice Co. v. The North Western Ins. Co., (1861), where Comstock, J. 
thought anything beyond the decision in Reubens vy. Joel was individual opinion only. 
For comment on the N. Y. cases see 32 Harv. L. Rev. 166 (1918). 

See note 2, supra. 

1° A seeming conflict in statements is contained in the syllabus, by the court, in the 
principal case. In paragraph two (2) it is stated, “The vendor ... may maintain an 
action on the contract for the unpaid purchase price. ... ” In paragraph three (3) the 
court said, “Before the vendor can enforce the payment of the full purchase price... - ” 
Query whether the court realized the implication of the above statements. Is not an action 
on a contract commonly thought of as being legal, whereas an attempt to enforce payment 
is considered equitable? 
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governed by the mere pleasure of the court, or by the chancellor’s whims, 
but it is a judicial discretion controlled by the established doctrines and 
settled principles of equity, and by considerations of justice and fair 
dealing.”*° The general rule is that specific relief will be granted when 
it is apparent that it will subserve justice; and it will be withheld when 
it appears that it will produce hardship to the defendant.” If the con- 
tract is not certain in its terms,*” and if the undertaking to be enforced 
is not founded upon a sufficient and actually valuable consideration, the 
specific performance will be withheld.** If the agreement is voluntary, 
no relief is obtainable in equity.** A vendor who comes into equity to 
enforce the payment of the purchase price must have performed or made 
all reasonable efforts towards performance of the obligations on his side 
of the contract.*” Other factors given consideration by the courts of 
equity before their discretion is exercised are laches,*® fraud,*’ duress,” 
mistake,”* marketable title,*® ete. The judgment rendered in the princi- 
pal case was conditioned upon proper tender of deed and deposit of the 
same in court. A condition of marketable title was also imposed. All of 
the foregoing discretionary and extraordinary principles were developed 
because specific performance was necessary for more adequate relief in 
the contract area. The court of appeals in the principal case thought of 
the action under discussion as one before a court of law.*' However, the 
attitude of the Supreme Court was slightly different. It can best be 
summarized by a quotation from its opinion: “The Code of Civil Pro- 
cedure, effective since 1853, abolished the distinctions between actions 
at law and suits in equity. Under our system of jurisprudence, the same 
court is vested with law and chancery jurisdiction. Consequently the 
general jurisdiction of the court of common pleas, both at law, and in 

2° 37 Ohio Jur., p. 24 ef sez., and cases there cited. 

*1 Ambrose v. Kuhn, 11 Ohio Dec. Rep. 338, 26 Bull. 127 (1891); Huntington v. 
Rogers, 9 Ohio St. 511 (1857). 

** State v. Baum, 6 Ohio 383 (1834); Trent Mill Co. v. Wells-Abbott-Nieman Co., 
10 Ohio App. 297 (1918); Lindner Co. v. Myrod Shoe Co., 38 Ohio App. 182, 175 N.E. 
879 (1930); 25 R.C.L., p. 218. 

** Hite v. Hite et al., 120 Ohio St. 253, 166 N.E. 193 (1929); Douglas v. Danger- 
field et al, 10 Ohio 152 (1840). 

** State v. Baum, 6 Ohio 383 (1834); Moeller v. Poland, 80 Ohio St. 418, 89 N.E. 
100 (1909). 

2° Wilson v. Tappan, 6 Ohio 172 (1834); Tuttle v. Burgett, §3 Ohio St. 498, 42 
N.E. 427, 30 L.R.A. 214, 53 Am. St. Rep. 649 (1895); Brocwwn v. Haines, 12 Ohio 1 
(1851). 

°° Harris v. Wallace Mfg. Co., 84 Ohio St. 104, 95 N.E. 559 (1911). 16 Ohio 
Jur., Equity, Pp. 192 ef seq. 

*7 See annotation in 87 A.L.R. 1345. 

Hi 25 R.C.L., p. 240. 

*° 25 R.C.L., p. 241; 65 A.L.R. 97. 

- Galloway v. Barr, 12 Ohio 354 (1843); Tiffin v. Shawhan, 43 Ohio St. 178, 
1 N.E. 581 (1884); Walker v. Scott, 7 Ohio App. 335, 29 O.C.A. 89 (1914). 

*1 See note 1, supra. 
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equity, renders the question involving the boundary line between law 
and chancery of less practical importance in the administration of justice 
than under judicial systems where courts of law and chancery were 
distinct tribunals, or where the two forms of action were strictly pre- 
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served in the same court. Perhaps the Supreme Court was acting in 
accordance with a general desire for simplifying practice and unifying 
law and equity. Under the Code, the differences between specific 
and substitutionary relief and discretionary and rigid application of rem- 
edies have no longer a reason for existence.** The Ohio General Code 
states that: ““The defendant may set forth in his answer as many 
grounds of defense, counter-claim, or set-off as he may have, whether 
such as heretofore been denominated legal, or equitable, or both.”** 
Since the vendee may not have any defenses cut off that would have 
been available in an action for specific performance, and the court can 
impose conditions such as marketable title and proper tender of deed and 
deposit thereof in court, as was done in the principal case, it would seem 
that complete relief can be given in the “civil action.”*° 

Though the holding of the principal case adequately disposed of the 
controversy between this plaintiff and defendant, it is appropriate to give 
some consideration to the implications and inferences that may arise in 
future cases as a result of allowing an action for the purchase price. 
Though the only object of the action was to require the defendant to 
pay money, if the complaint contains allegations sufficient to maintain an 
action for specific performance, the demand for a money judgment 
should not necessarily control, characterize the action, or limit the plain- 
tiff in respect to the remedy which he may have.** Merely because the 
plaintiff has demanded judgment for a sum of money should not, under 
the Code of Civil Procedure, preclude the recovery of the same amount 
by way of equitable relief if the facts entitle the plaintiff to such relief. 
“An action for specific performance of a contract for the sale of Jand 
is, in substance, an action to recover the purchase price of land.”** But, 
though theré was no necessity for discussion of such questions as the right 
to trial by jury and the right to appeal in the present case, these problems 
will indubitably arise in the future, and these constitutional rights may 
be used as a means of testing the procedure used by the Ohio Supreme 
Court. 

** Citation note 2, supra, at page 393. 

53 See 3 Wixiisron, Contracts, Sec. 1376 (1931) where he states that where the 
courts of law can reach the same results as a court of equity, the court of law should 
invade the province of equity if the equity rule is more just. 

** Ohio Gen. Code, Sec. 11316. 

*° See note 11, supra. 


*° Bensinger v. Erhardt, 74 App. Div. 169, 77 N.Y. Supp. 577 (1902). 
37 
See note 6, supra. 
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Those who feel that old distinctions are inherent in the nature of 
things ultimately argue the constitutional right of trial by jury. In Ohio, 
such right is preserved and cannot be invaded or violated by either legis- 
The Ohio General Code recites in part, 
. . Issues of fact arising in actions for the recovery of money only, 


38 


lative act or judicial decree.’ 
“ 


or specific real or personal property, shall be tried by a jury unless a jury 
9939 


trial be waived Since, before the Code of Civil Procedure was 
adopted, the existence of separate tribunals kept court and jury trials 
apart, the question is substantially an historical one as to the situation that 


#9 Whether an action is 


existed at the time of the adoption of the Code. 
triable to a court** or to a jury is determined by the issues presented, and 
relief required at the time of the trial.*” The courts of Ohio have been 
in some disagreement as to the meaning of “actions for the recovery of 
money only.”** The Supreme Court held in one group of cases that the 
legislature had, by force of the statute, extended the right of trial by 
jury to issues of fact arising in actions for the recovery of money only, 
even though “the action may be founded on principles which are of an 
44 However, a later case held that “this 
section*® does not extend the right of trial by jury to cases which call 
4° The code pro- 


equitable nature and origin. 


for any form of relief peculiar to a court of equity. 
visions in a majority of code states enumerate, as does the Ohio code, 
88 Newnam’s Lessee v. Cincinnati, 18 Ohio 323 (1849); Gibbs v. Girard, 88 Ohio 
St. 34, 102 N.E. 299 (1913). Under the Ohio Bill of Rights, “the right to trial by jury 
should be inviolate, except that, in civil cases, laws may be passed to authorize the render- 
ing of a verdict by the concurrence of not less than three-fourths of the jury.” Ohio 
Const., Art. 1, Sec. 5; See: Work v. State, 2 Ohio St. 296, 59 Am. Dec. 671 (1853). 

*° Ohio Gen. Code, Sec. 11379, (italics inserted). For history of section, see Ireland 
v. Cheney, 129 Ohio St. 527, 2 Ohio Op. 523, 196 N.E. 267 (1935). 

*° Wagner v. Armstrong, 93 Ohio St. 443, 113 N.E. 397 (1910); Ireland v. Cheney, 
129 Ohio St. §27, 2 Ohio Op. §23, 196 N.E. 267 (1935). 

*1 Ohio Gen. Code, Sec. 11380: “All other issues of fact shall be tried by the court, 
subject to its power to order any issue to be tried by a jury, or referred.” 

*? Taylor v. Brown, 92 Ohio St. 287, 110 N.E. 739, 63 W.L.B. 184 (1915); Brick 
& Mining Co. v. Schatzinger, 16 Ohio C.C. (N.S.) 356, 28 Ohio C.D. 654 (1905). 

*® See note 38, supra. 

** Webb v. Stasel, 80 Ohio St. 122, 88 N.E. 143 (1909); Improvement Co. v. 
Malone, 78 Ohio St. 232, 85 N.E. 51 (1908), overruling Black v. Boyd, 50 Ohio St. 46, 
33 N.E. 207 (1893)—“If the relief sought is a judgment for money only, the fact that 
before the adoption of our code the proper remedy would have been a suit in equity does 
not affect the right of either party to a trial by jury upon any issue of fact made by the 
pleadings.” Gansaullus v. Pettit, 46 Ohio St. 27, 17 N.E. 231 (1888). See also Hull v. 
Bell, 54 Ohio St. 228, 43 N.E. 584 (1896). 

*° See note 38, supra. 

*° Huling v. Columbus, 13 Ohio N.P. (N.S.) 409 (1912); [affirmed, Walcutt v. 
Huling, 5 Ohio App. 326 (1913), affirmed Walcutt v. Huling, 92 Ohio St. 518 (1915), 
criticizing, Lange v. Lange, 69 Ohio St. 346, 69 N.E. 611 (1904); Improvement Co. v. 
Malone, 78 Ohio St. 232, 85 N.E. 51 (1908); Webé v. Stasel, 80 Ohio St. 122, 88 N.E. 
143 (1909)]. See also 24 Ohio Jur., Jury, 144. 
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actions in which the right to trial by jury shall exist.*7 These statutes 


are generally construed as declaratory of the actions at law in which the 
right of trial by jury existed when the constitutional provision was 
established.*® 

It is generally agreed that trial by jury is in no way inconsistent with 
code merger of law and equity. If the facts pleaded call for legal relief 
(which the court must decide as a matter of law), the case should be 
tried to a jury; if equitable relief is needed instead of, or in addition to, 
legal relief, the judge presiding is a court of equity with full power to 
grant the relief required within the facts as pleaded and established.*” 
“The jury should be considered only as one of several bodies available 
for determining the facts, as it is, and not as a central pivot about which 
the whole case revolves, the only result being to require the use of this 
particular body as the fact-finding machinery in this case.’ 

The test as laid down by this section®* of the General Code is not 
whether a personal judgment is asked, but whether or not the action is 


950 


for the “recovery of money only.”°* On the assumption that a vendor’s 
suit for the purchase price under an executory contract of sale is an 
“action for the recovery of money only,” the parties would be entitled 


to a jury trial. However, there is dictum in Ohio to the effect that “an 
action for the recovery of the entire purchase price would still be a pro- 


*? See references to codes of many states: CLrark, Cope PLeapinG, 56, note 51. Conn. 
Gen. St. 1918, Sec. §752: providing that all matters which, prior to Jan. 1, 1880, were 
within the jurisdiction of a court of equity, whether directly or as incident to other 
matters before it, unless otherwise ordered, shall be heard and decided by the court without 
a jury, in the manner theretofore practised by the courts of equity. 

See cases cited CLrarx, Cope PLEADING, p. §9, note 62; 35 C.J., p. 159 ef se7. 
“Jury trial does not prevent the merger of systems, actions, and courts as expressly pro- 
vided in the Code. . . . Just as the bringing together of law and equity does not change 
substantive equity or substantive law, so also it does not change, and was not intended to 
change, the method of trial of issues of fact used in applying legal and equitable rem- 
edies..—-Watsn, Equity, 116 (1930). See also, Schwindt v. Graeff, 109 Ohio St. 404, 
406, 142 N.E. 736 (1924); Belding v. State, 121 Ohio St. 393, 169 N.E. 301 (1929). 

*° Watsn, Equity, pp. 120-21 (1930), and cases there cited; Also, Rowland v. 
Entrekin, 27 Ohio St. 47 (1875); Vose v. Murray, 50 Ohio St. 19, 32 N.E. 1112 (1893); 
Taylor v. Brotan, 92 Ohio St. 287, 110 N.E. 739 (1915); Mining Co. v. Schatzinger, 
16 Ohio C.C. (N.S.) 356, 28 Ohio C.D. 654 (1913). 

5° Comment, 32 Yale L.J. 707 (1922), showing history and development of the jury 
as a fact finding body. The writer concluded by saying that, “the jury is a kind of safety 
valve for the judicial system. It relieves the judges of the burden and odium of deciding 
close questions of fact in cases ... where feelings of litigants are apt to run high. 
Surely it is a loss to extend the field of its application by the application of the constitu- 
tional strait jacket where not necessary.” 

See Clark, The Union of Law and Equity, 25 Col. L. Rev. 1 (1925); “This consti- 
tutional right (of trial by jury) causes sufficient bother in trials, is a sufficient hindrance 
to effective trial work; we ought, therefore, by no means to give more scope than it 
actually deserves.” 

*See note 38, supra. 

5? Hague v. Hague, 11 Ohio C.C. (N.S.) 406 (1908), affirmed without opinion, 81 
Ohio St. 488 (1909); Maginnis v. Schwab, 24 Ohio St. 336 (1873); Goble v. Howard, 
12 Ohio St. 165, 168 (1861). 
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ceeding for specific performance,”®* and as before stated, the Supreme 
Court in the principal case made a statement very similar to the above 
dictum.** If such be true, in a civil action, where the facts stated in the 
petition and the nature of the relief primarily demanded are solely 
equitable, neither party can, of right, demand a jury trial.°° However, 
in an action primarily for money, and where a personal judgment is 
claimed, though equitable relief is sought thereby, the parties may demand 
a jury trial.°° Thus we see that a very real question may arise in the 
future as a result of the holding in the principal case. Another equally 
important possibility of controversy is the right of appeal. It would serve 
no immediate purpose to develop the history and present availability of 
this means of review, as was done above in the right to a jury trial, it 
being sufficient to suggest appealability as a difficulty that may arise from 
a court’s holding that the vendor may maintain an action for the pur- 
chase price on an executory contract of sale. 

Aside from the foregoing possible barriers, it would seem that if 
the vendor wishes to rely on a general money judgment, when the 
vendee is protected by the conditional decree, there is no real reason to 
refuse such relief when the facts stated show the plaintiff to have a cause 
of action, even though the granting of such necessitates a shifting of 
theory from that employed by counsel and the trial court. Whether this 
be considered as a suit for specific performance with a decree of money 
only, or a legal action for the recovery of money only with equitable 
principles carried over in the granting of the legal relief asked, at least 
the Supreme Court of Ohio erased the lines of demarcation between the 
two in the principal case, and did not, as the counsel for the plaintiff- 
appellant in their brief filed in the Supreme Court accused the court of 
appeals, “render a decision that is a ‘throw back’ to a system long 
discarded.” 

MARGARETTA BEYNON 

°8 Pierce v. Stewart, 61 Ohio St. 422, 426, 56 N.E. 201 (1900) (no right to a 
jury trial in specific performance action). See, Jones v. Booth, 38 Ohio St. 405 (1892) 
[cited Hull v. Bell, 54 Ohio St. 228 (1896) ]—an action for the specific performance of a 


contract and for the payment of money held for the court. 
See note 17, supra. 

°° Rowland v. Entrekin, 27 Ohio St. 47 (1875). But see Hager v. Reed, 11 Ohio St. 
626, 635 (1860), where in an action for judgment value of stock contracted to be bought 
by the defendant, specific performance was decreed though it was not stated to be such an 
action, and the court held that it was competent for the court to permit the jury to find 
issues of fact, for their finding was approved by the court and judgment entered for the 
plaintiff. 

- Brundbridge v. Goodlove, 30 Ohio St. 374 (1876). 
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EVIDENCE 


PRrooF oF OTHER CRIME 

The defendant was convicted of the murder of one Jacob Wagner. 
The state claimed that the defendant had caused the death of Wagner 
by administering poison. During the trial of the case, over the objec- 
tions of the defendant’s counsel, the state introduced evidences of the 
deaths by poison of several other men, all of similar circumstances and 
who had been friends of the defendant. In State v. Hahn, 59 Ohio 
App. 178, 17 N.E. (2d) 392 (1938), the court held that the evidence 
was admissible, and the statute under which it was admitted was consti- 
tutional. 

Ordinarily, evidence that the defendant has committed other crimes 
is not admissible to show that he committed the crime charged. While 
proof of other crimes would have some relevancy, there are dangers of 
confusing the jury and prejudicing the defendant in going into these 
collateral matters and of forcing the accused to defend all the alleged 
acts of his career. In State v. Adams, 20 Kan. 311 (1878), the general 
rule was well stated—Tt is clear, that the commission of one offense 
cannot be proved on the trial of a party for another, merely for the 
purpose of inducing the jury to believe that he is guilty of the latter, 
because he committed the former.” 

But numerous exceptions have been engrafted upon the rule. In 
People v. Molineux, 168 N.Y. 264, 61 N.E. 286 (1901), it was said, 
“Evidence of other crimes is competent to prove the specific crime 
charged in the indictment, when it tends to establish (1) motive, (2) in- 
tent, (3) absence of mistake or accident, (4) a common scheme or 
plan, embracing the commission of two or more crimes so related to 
each other that proof of one tends to establish the others, and (5) the 
identity of the person charged with the commission of the crime on 
trial.” In such cases as receiving stolen goods, passing counterfeit 
money, and obtaining property under false pretenses, the exception has 
long been recognized. But proof of other crimes is not limited to such 
cases. 

In Rex v. Smith, 11 Crim. App. 229 (1915), the defendant was 
convicted of the murder of a woman with whom he had gone through 
the forms of marriage, although he was married at the time. The victim, 
in this case, was found drowned in a bathtub. The prosecution was 
permitted to show that the defendant also married two other women, 
and that they both died in bathtubs under circumstances similar to those 
attending the death of the deceased. Another homicide case in which 
evidence of a previous crime was admitted was that of Jenkins v. State, 
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191 Ark. 625, 87 S.W. (2d) 78 (1935). In this case, the defendant 


was indicted for poisoning and killing her children. Evidence was 
admitted to show that she had attempted to poison her husband several 
weeks before the death of her children. A recent Pennsylvania case, 
Commonwealth v. Chalfa, 313 Pa. 175, 169 Atl. 564 (1933), involved 
an insurance fraud. Evidence was admitted of deaths by means of 
poison other than the specific one charged in the indictment. 

The Ohio cases are clearly in line with the general rule and its 
exceptions. In Whiteman v. State, 119 Ohio St. 285, 164 N.E. 51 
(1928), the defendants were indicted for robbery. Evidence of similar 
robberies was admitted by the court in sustaining the conviction of the 
lower court. The Supreme Court said, after reciting the general rule, 
“While the rule itself is fundamental and well settled by a long line of 
adjudication, it is equally fundamental and well settled that in certain 
classes of cases, collateral offenses may be shown, as where such collateral 
offenses have been executed according to a plan or method, and it is 
shown that the accused persons committed such other offenses, and in 
so doing followed the same plan or method as is shown to have been 
followed in the commission of the crime charged in the indictment.” 
A conviction of larceny of an automobile was sustained in Patterson v. 
State, 96 Ohio St. 90, 117 N.E. 169 (1917), where the state relied 
for conviction upon proof of a criminal plan to steal various automobiles 
other than those charged in the indictment. 

An Ohio statute, section 13444-19, now provides, “In any crim- 
inal case where the defendant’s motives, intent, absence of mistake or 
accident on his part, any like act or other acts of the defendant which 
may tend to show motive, intent, the absence of mistake or accident on 
his part, or the defendant’s scheme, plan or system of doing the act in 
question may be proved, whether they are contemporaneous with or 
prior or subsequent thereto, notwithstanding that such proof may show 
or tend to show the commission of another or subsequent crime by the 
defendant.” ‘The statute was enacted in 1929. It has frequently been 
held that the statute is simply a reiteration of the common law, and so 
its constitutionality is beyond question. State v. Smith, 123 Ohio St. 
237, 174 N.E. 768 (1931); Russo v. State, 126 Ohio St. 114, 184 
N.E. 241 (1933); Kornreich v. Industrial Fire Insurance Co., 132 
Ohio St. 78, 5 N.E. (2d) 153 (1936). In recent decisions of the 
Supreme Court of Ohio where the statute was questioned, appeals were 
dismissed, the court holding that no debatable constitutional question 
was involved. State v. Salupo, et al., 131 Ohio St. 370, 2 N.E. (2d) 
865 (1936); State v. Pleyer, 131 Ohio St. 613, 3 N.E. (2d) 422 
(1936). Pau Warp 
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INSURANCE 


Wuat Is PERMANENT DIsABILITY? 


The plaintiff held an insurance contract containing a clause requir- 
ing the insurer to pay monthly benefits upon proof, three months after 
beginning of a total disability, that the insured’s disability was total and 
permanent. Plaintiff submitted a written statement by his doctor to that 
effect. The insurance company, acting on the advice of their physician, 
refused to make any payments, claiming that the disability of the plaintiff 
was temporary. Plaintiff’s petition showed that at the time of suit the 
disability had ceased and he had resumed a gainful occupation. Held, 
the insurer is liable for the stipulated payments from the date of incep- 
tion of the injury to the date of recovery, even though the insured 
recovered completely before any payments were made. The court con- 
cluded from a provision in the contract calling for payments only during 
the continuance of the disability that both parties had in contemplation 
a period of disability less than life. The decision is based on the idea 
that the date of filing proof must be made the pivotal date in determin- 
ing the probable duration of the disability in order to eliminate the strong 
incentive for an insurer to resort to dilatory tactics and litigation in the 
hope that lapse of time may convert the seemingly permanent disability 
into a temporary one. Wright v. Metropolitan Life Ins. Co., 58 Ohio 
App. 83, 15 N.E. (2d) 970 (1937). 

In an almost identical fact situation the court in another Ohio case 
allowed the plaintiff to recover on the ground that “permanent” in such 
a policy means indefinite and for an indeterminate time. Equitable Life 
Ins. Co. of lowa v. Gerwick, 50 Ohio App. 277, 3 Ohio Ops. 572, 18 
Ohio L. Abs. 152 (1934). Prior to these two cases the law of Ohio 
on the meaning of permanent in such a clause was embodied in Rose v. 
New York Life Ins. Co., 127 Ohio St. 265, 187 N.E. 859 (1933). 
That case was decided on the ground that proof was not submitted 
during the continuance of the disability. The court stated by way of 
dictum that if cessation of disability prior to payments can be shown, no 
payments need be made. 

While the question of whether total permanent disability is to be 
confined to a disability lasting until death depends very largely upon the 
phraseology of the policy involved in the particular case, the tendency in 
recent cases is to give the word “permanent” a construction favorable to 
the insured. In accord with the principal case it has been decided that 
probable duration of the disability must be determined as of the date of 
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claim. Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 31 S.W. 
(2d) 689 (1930). Hence, the disability must be present at the time of 
claim. Rose v. New York Life Ins. Co., supra; Mackenzie v. Equitable 
Life Assur. Soc., 140 Misc. Rep. 665, 251 N.Y. Supp. 528 (Sup. Ct. 
1931). Courts which make the date of claim the focal point say that a 
subsequent recovery even before trial will not destroy the cause of action. 
Maze v. Equitable Life Ins. Co., 188 Minn. 139, 246 N.W. 737 
(1933); Penn Mutual Life Ins. Co. v. Milton, 160 Ga. 168, 127 S.E. 
140 (1925); Grafe v. Fidelity Mutual Life Ins. Co., 84 S.W. (2d) 
400 (Mo. 1935). Contra: Ginell v. Prudential Ins. Co., 237 N.Y. 
554, 143 N.E. 740 (1923); but notice that in that case the plaintiff 
was asking substantial benefits under a disability provision for which the 
stated premium was only forty-four cents. That the amount of the 
premium will be considered in determining the extent of the liability 
contemplated by the parties is evidenced by Lewis v. Metropolitan Life 
Ins. Co., 142 So. 262 (La. App. 1932); Hawkins v. John Hancock 
Mutual Life Ins. Co., 205 Iowa 760, 218 N.W. 313 (1928). Another 
evidence that the parties used the word “permanent” in its strict sense 
is a provision calling for payment of a lump sum by the insurer on proof 
of a permanent disability. Home Benefit Ass'n. v. Brown, 16 S.W. 
(2d) 834 (Tex. Civ. App. 1929); Paul v. Mo. State Life Ins. Co., 
228 Mo. App. 124, 52 S.W. (2d) 437, 440 (1932). On the other 
hand a clause calling for the payment of benefits only during the con- 
tinuance of the disability carries the implication that the parties consid- 
ered a “permanent” disability one which might cease at some time in 
the future. Equitable Life Insurance Co. v. Preston, 253 Ky. 459, 70 
S.W. (2d) 18 (1934). Such a clause is said to qualify the provision 
limiting indemnity to permanent disability, Wenstrom v. Aetna Life 
Ins. Co., 55 N.D. 647, 215 N.W. 93 (1927), so that permanent could 
not be said to be used in the extreme sense of lifelong, Jefferson Stand- 
ard Life Ins. Co. v. Hurt, 254 Ky. 603, 72 S.W. (2d) 20 (1934); 
Plummer v. Metropolitan Life Ins. Co., 132 Me. 220, 169 Atl. 302 
(1933), but is intended to mean a condition which will in all probability 
continue for a long and indefinite period of time. Gardon v. New Eng. 
Mutual Life Ins. Co., 218 Iowa 1094, 254 N.W. 287 (1934); Equit- 
able Life Ins. Co. v. Preston, supra; Adamson v. Metropolitan Life Ins. 
Co., 42 Ga. App. 587, 157 S.E. 104 (1930). 

Where the insurance contract calls for a presumption that a disability 
continuing for a specified time is permanent, a claim against the insurer 
arises for the period from the date of disability to the date of recovery 
on the expiration of the prescribed period. Losnecki v. Mutual Life Ins. 
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Co., 106 Super. Ct. 259, 161 Atl. 434 (1932). The presumption so 
provided for is not rebuttable by proof of later recovery. Heralds of 
Liberty v. Jones, 142 Miss. 735, 107 So. 519 (1926); Dietlin v. Mo. 
State Life Ins. Co., 126 Cal. App. 15, 14 Pac. (2d) 331 (1932). 
Contra: Mitchell v. Equitable Life Assur. Soc., 205 N.C. 721, 172 
S.E. 497 (1934); Graham v. Equitable Life Assur. Soc., 221 Iowa 
748, 266 N.W. 820 (1936). The usual requirement that total disabil- 
ity must exist for sixty days prior to submission of proof of a total and 
permanent disability does not raise a presumption of permanence on the 
expiration of that period. Paul v. Mo. State Life Ins. Co., supra. Such 
a clause is generally construed to provide “days of grace” to allow in- 
vestigation by the insurer. Lewis v. Metropolitan Life Ins. Co., supra; 
Ginell v. Prudential Ins. Co., supra; Job v. Equitable Life Ins. Co., 
133 Cal. App., Supp. 791, 22 P (2d) 607 (1933). But cf. Laup- 
heimer v. Mass. Mutual Life Ins. Co., 224. Mo. App. 1018, 24 S.W. 
(2d) 1058 (1930). 
Pau W. Brown 


LABOR LAW 


EMPLOYER AssociATIONS AND TRADE DispuTEs 
Plaintiff corporation was engaged in the business of selling and 
repairing automobiles. At one time it had a contract with the defendant 
union, but the contract had not been renewed and had terminated more 
than two years before the present dispute. None of plaintiff’s employees 
belonged to any union and in fact all had voted not to join the defendant 
union, stating that they had no differences with the plaintiff. Just before 
the vote was taken, defendant had begun picketing plaintiff under a plan 
to picket successively one of thirty such auto dealers each year. The facts 
stated by the court do not clearly show the exact purpose of the picketing, 
but the opinion indicates that the court felt the object was a closed shop. 
The Common Pleas Court of Montgomery County held there was no 
labor dispute, and therefore issued a temporary injunction restraining 
defendant union from all picketing, and from passing out copies of a 
paper containing statements tending to create the false impression that 
trouble existed between plaintiff and his employees. W hite-Allen Chev- 
rolet, Inc. v. Auto Mechanics Local Union No. 314 et al., 27 Ohio Abs. 
273, 12 Ohio Op. 288, 3 L.R.R. 205 (Nov. 19, 1938). 
In another recent decision, plaintiff corporation, a dealer in new and 
used cars, was a member of an association originally composed of one 
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hundred and nine auto dealers known as the Cleveland Automotive 
Trade Association, a corporation. Plaintiff, along with the other mem- 
bers had delegated to this corporation full authority to bargain for them 
with labor unions. The association acting through its Labor Advisory 
Committee made an agreement for one year with the defendant union 
covering minimum rates of pay, and terms and conditions of employ- 
ment. While the agreement was in force, plaintiff had abided by it in 
dealing with its employees, even though they were not members of de- 
fendant union. At the expiration of the contract, the association, then 
consisting of eighty-two members, and the defendant union began nego- 
tiations for a new agreement. Failing to come to terms, the defendant 
union then called a strike against all members of the association, and 
began picketing the plaintiff, advertising to the public that a trade dispute 
existed between the union and the plaintiff. At this time no difference 
of opinion existing between plaintiff and its own employees. “The Com- 
mon Pleas Court of Cuyahoga County held that a valid labor dispute 
existed, and refused to enjoin picketing so far as it was peaceful. Frankel 
Chevrolet Co., et al. v. Meerchaum, et al., 27 Ohio Abs. 425, 12 Ohio 
Op. 387, 3 L.R.R. 347 (Oct. 5, 1938). 

The White-Allen case, supra, is in line with the majority of Ohio 
cases in defining the words “labor dispute,” as meaning a dispute between 
an employer and his own employees, and relating to wages, hours or 
working conditions. Park v. Hotel, et al. Employees, 22 O.N.P. (N.S.) 
257, 30 Ohio Dec. 64 (1919); Brown & Son v. United Mine Work- 
ers, 25 O.N.P. (N.S.) 485 (1925); United Tailors Co. v. Joint Board 
of Amalgamated Workers of America, et al., 26 O.N.P. (N.S.) 439 
(1926); Saltzman v. Employees Local, 25 Ohio Abs. 354, 10 Ohio 
Op. 6 (1937); Labor Law—Definition of Labor Disputes by W. K. 
Stanley, 10 Ohio Bar 703 (Mar. 21, 1938). The court distinguished 
Clark Lunch Co. v. The Cleveland Waiters Local No. 106, 22 O.A. 
265, 4 Ohio Abs. 669 (1926); on two grounds, pointing out in the 
first place that in that case the union men handed out cards to patrons 
and others during the luncheon and dinner hours. These cards asked 
the public not to patronize the Clark Co. stating truthfully that it did not 
employ union labor. The court compared these cards with the copies of 
the newspapers known as the “Labor Union,” which was likewise 
handed out by the picketers in the White-Allen case. The court felt that 
the papers contained statements tending to create a false impression of 
trouble between the plaintiff and his employees. The second basis for 
distinction was that in the Clark case, swpra, the union had organized 
other restaurants which paid higher wages, and required shorter hours 
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of labor. The court in that case felt the union was justified in influenc- 
ing its members and friends in order to protect itself and the competitors 
who employed union labor. But in the White-Allen case, none of the 
other dealers was organized, and the plaintiff was the only dealer being 
picketed. The court therefore felt that to permit the picketing to con- 
tinue would result in the destruction of the one company’s business, and 
its diversion to the twenty-nine others similarly situated, without the 
union’s object being attained. The court held further that despite the 
rule of the Clark case, the rule is firmly established in Ohio that picket- 
ing is not proper in those cases in which there is no trade dispute between 
the employer and his employees. 

It is interesting to note that the court in the other principal case, 
the Frankel case, supra, was the same as decided the Saltzman case, 
supra, where the strict definition of a labor dispute was followed, a case 
cited by the court in the White-Allen case. Thus in the two principal 
cases, the courts accept the definition of a labor dispute as stated in the 
Park case, supra. However the Frankel case on its facts is the first of 
its kind in Ohio in that the employers had there acted in concert with 
other employers, and operating through a joint association had contracted 
in reference to hours, wages, and terms and conditions of employment 
affecting employees of all members of the contracting group. In the 
light of these circumstances the court held the accepted definition inap- 
plicable. 

In reaching its conclusion the court in the Frankel case stresses two 
factors. The first is the delegation to a trade association of the right to 
bargain with labor unions on plaintiff’s account. In the area of admin- 
istrative labor law, the National Labor Relations Board has given similar 
treatment to analogous fact situations. It has held that an association of 
employers is to be treated as a single employer within the National Labor 
Relations Act where the association has engaged in collective bargaining 
for all its individual employer members. The theory is that the Act 
includes “any person acting in the interest of an employer, directly or 
indirectly” within the term “employer.” “Person” is defined as “one 
ormore ... associations . . .” In Re Mobile Steamship Ass’n., et al., 
3 L.R.R. 166 (Sept. 29, 1938); In Re Admiar Rubber Co., 3 L.R.R. 
262 (Oct. 19, 1938); Im Re Shipowner’s Ass'n of the Pacific Coast, 
et al., 2 L.R.R. 547 (June 21, 1938). The second factor is that the 
employer had acted in concert with others in setting up an economic unit 
to establish wages, hours, etc., which would affect and be applicable to all 
employees of the industry, including members of the local unions. On 
the termination of the contract, the parties bargained for two and one- 
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half months but failed to reach a new agreement. The court then felt 
that the entire course of conduct, the prior dealings between the parties 
resulting in the establishment of jural and legal relationships, plus the 
renewed bargaining and failure to agree, gave rise to a labor dispute, 
and therefore the defendant union had a right to picket peacefully for 
the purpose of truthfully advertising their dispute to the public. For the 
purpose of determining the bargaining unit under section g of the N.L. 
R.A. (29 U.S.C.), the Board has held that employers who have dele- 
gated to an association the right to bargain for them, have set it up as 
their economic unit dealing with labor by and through the association 
and being bound by the contracts it made; Im Re Mobile Steamship 
As9n., et al., supra; In Re Admiar Rubber Co., supra; In Re Ship- 
owners Ass'n. of the Pacific Coast, et al., supra; and that the employees 
of such employers could also be treated as a single bargaining unit, on the 
theory that such a unit would be most appropriate, due to: first, uni- 
formity of working conditions; second, treatment by the employees 
themselves in that manner; and third, parallel development by the em- 
ployers. In Re Shipowner’s Ass’n of the Pacific Coast, et al., supra. 

Applying the rationale of the Frankel case to the White-Allen case 
it is possible to suggest two plausible arguments for refusing an injunction 
in that case. There was no agency in the White-Allen case, therefore 
there is no analogy on that point. However it would seem immaterial 
whether the employer acted through an agent or in person in dealing 
with the union and accepting thé contract previously made. As to the 
secon dargument, the facts are different but the theory of the Frankel 
case and the N.L.R.B. cases cited, may be said to be applicable. It might 
be suggested in the White-Allen case that an economic unit was set up 
for bargaining, which was recognized and accepted by all the parties 
involved. Plaintiff had previously dealt with the union representing the 
craft as an appropriate bargaining unit, and once having accepted them 
he cannot later disclaim them. Moreover can it be denied that there was 
a labor dispute between plaintiff and defendant in the White-Allen case? 
Did not the parties previously bargain and enter into a legal and jural 
relationship? When the first contract was terminated they bargained 
again, but terms weren’t acceptable, and therefore no agreement re- 
sulted. Their differences, however, might be brought within the reason- 
ing of the Frankel case which states, “ . . . One may not freely join 
in such a course of conduct resulting in contractual relations and accept 
all the benefits without being willing to sustain some of the natural 
burdens logically resulting from such a relationship.” 

These contentions rest, however, on the assumption of a persistency 
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of an earlier relation. In the Frankel case this was an established fact, 
but in the White-Allen case the lapse of over two years would seem to 
interrupt this former relation so seriously as to preclude the application 
of the arguments of the Frankel case. The White-Allen case merely 
reaffirms the general definition of a trade dispute in Ohio, while the 
Frankel case has extended that definition to include disputes with non- 
employees where there has been an immediately prior course of dealing 
sufficient to imply an acceptance by the employer of this group as a bar- 
gaining unit. 
Leon N. STONE 


NEGOTIABLE INSTRUMENTS 


CHaATTreL Loan Act — Ho.per 1n DuE Course 


A provision in General Code section 6346-5a, known as The Chat- 
tel Loans Act, reads: “If interest, consideration, or charges in excess of 
those permitted by this act shall be charged, contracted for, or received, 
the contract and all papers in connection therewith shall be void and the 
licensee shall have no right to collect or receive any principal, interest, 
or charges whatsoever.” The case of Capitol Loan and Savings Co. v. 
Biery, et al, 134 Ohio St. 333, 16 N.E. (2d) 450, (1938), held 
absolutely void a note and mortgage given by a borrower to a company 
licensed under this Act. The loan was for less than $300.00 where 
the chattel mortgage was on household goods, and, in addition to the 
provisions for foreclosure proceedings authorized under the Act, the 
mortgage contained a provision concerning default, and in that event, 


a into any building or upon 


provided for entry by the mortgagee 
any premises where said property, or any part thereof, may be situated, 
and take the same into its possession without process of law and dispose 
of the same at any time thereafter, at public or private sale, and out of 
the proceeds of said sale to pay first, the reasonable cost and expense of 
taking, keeping, and selling the same and all court costs . . .” The 
grounds relied upon by the court were that the note and mortgage were 
to be considered as a part of the same transaction; McClelland v. Sorter, 
39 Ohio St. 12 (1883), that the excessive charges as defined by Gen- 
eral Code section 6346-5, were “contracted for”; the statute providing 
“the contract and all other papers in connection therewith shall be void 
and the licensee (italics supplied) shall have no right to collect . . .” 
The case was not affected by the fact that General Code section 8566, 
provides only for an actual foreclosure proceeding in the case of a chattel 
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mortgage on household goods as was the case here, Myers, J., saying, 
“This is a rather strange theory to attempt to justify, or excuse the illegal 
provision in the chattel mortgage by the admission that it was in conflict 
with two statutes instead of only one.” Cf. Columbia Discount and 
Loan Co. v Taylor, 21 Ohio L. Abs. 54; 6 Ohio Op. 279 (1936); 
Rebholz v. Family Loan Co., 6 Ohio Op. 82 (C.P.) (1936), pro- 
vision for attorney fees. 

This case brings to the fore the interesting question as to the position 
of the indorsee of such an instrument in the face of General Code sec- 
tion 8307, which reads, “No debtor shall be deemed a particeps criminis, 
on account of having paid or agreeing to pay, such exorbitant interest, 
but he shall have like remedy and relief in either case. No bona fide 
indorsee of negotiable paper purchased before due, shall be affected by 
any usuary exacted by any former holder of such paper, unless he has 
actual notice of the usury previous to his purchase. In such cases, the 
amount of such excess, if incorporated in negotiable paper, after payment, 
may be recovered back, by action against the party who originally exacted 
the usury.” This act is a part of the General Interest Law and has been 
on the Ohio statute books since February 18, 1848. 43 Ohio Laws 55. 

Shall we then, in a case between a bona fide indorsee of such an 
instrument for value, and the maker allow the indorsee to recover the 
face amount of such a note? Qn this precise question there seems to be 
a dearth of authority. Yet if the note is void, the rule is violated that 
instruments void by statute cannét be enforced even by one who is a 
holder in due course. BRANNAN, NEGOTIABLE INSTRUMENTS, 6th Ed., 
55, p- 616; 3 R.C.L. 225, p. 1018; Citizens Bank v. Nore, 67 Neb. 
69, 93 N.W. 160, 2 Ann. Cas. 604, 60 L.R.A. 737 (1903); 3 R.C.L. 
1017; 10 C.J.S. sections 502e, 503, p. 1108, 1110; Sabine v. Paine, 
223 N.Y. 401, 119 N.E. 849, 5 A.L.R. 1444 (1918), and see anno. 
95 A.L.R. 735. 

Although General Code section 6346-52 says, “the contract and all 
other papers in connection therewith shall be void,” its language specifies 
“and the licensee (italics supplied) shall have no right to collect.” This 
might well be interpreted as meaning that the note in such case is void 
only between the licensee and the maker, 10 C.J.S. section 503, p. 1110. 
Here the indorsee has given good consideration for a prima facie valid 
instrument. The borrower has received actual value from the licensee. 
General Code section 8307 provides recovery to the maker to the extent 
of the usury exacted from him. So a position allowing recovery to the 
indorsee can hardly be said to be essentially unfair. Further, it is the 
policy of the Negotiable Instrument Law to make commercial paper as 
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attractive and certain to purchasers as possible, and we ought not to 
penalize a bona fide indorsee who is not a party to the original illegal 
transaction, Brannan, supra. 

On the other hand, one might reasonably view such a position as 
making possible to licensees under the act a method for circumventing 
the law, the policy as to which has been fully declared. Capitol Loan and 
Savings Co. v. Biery, et al., supra; People v. Stokes, 281 Ill. 159, 118 
N.E. 87, Cam. 277 (1917); Geyer v. Spencer, 99 Ind. App. 418, 189 
N.E. 429, (1934). In Smetal Corp. v. Family Loan Co., 119 Fila. 
497, 161 So. 438 (1935), re the Florida Small Loan Act, the court 
said at pp. 510, 511, “The statute was passed as a protection to the 
borrower; it was intended to make the statute effective and to prevent 
its evasion by endorsing notes given for such loans to third parties. It 
would afford little protection to a borrower if the notes given contrary 
to the statute would be valid in the hands of a holder in due course.” 
And see Hubachek, Annotations on Small Loan Laws, p. 175. As Gen- 
eral Code section 6346-52 is a later statute than General Code section 
8307 we should invoke the rule of construction that in the case of con- 
flicting statutes a later statute dealing with some special subject matter 
has precedence over a prior general enactment. Christman v. State ex 
rel. Norris, 45 Ohio App. 541, 187 N.E. 584 (1932). 

Furthermore, the position of the indorsee is not that of one denied 
justice. He has his action against the licensee on his warranty, Ohio 
General Code 8171, Ohio Jur. p. 1072, and possibly in quasi-contract 
if the note is cancelled as void; See, Family Loan Co. v. Smetal Corp., 
123 Fla. goo, 169 So. 48 (1936). At the same time the culprit exceed- 
ing the limits of his authority, expressly defined by the legislature in the 
Act, is held to the limit of his responsibility as set by that body, and the 
small and necessitous borrower gets the benefit which Gen. Code sec- 
tion 6346-5a was intended to confer upon him. Northern Finance Co. 
v. Weiss, 31 N.P. (NS) 196 (1933); Hubachek, supra, p. 175. Stat- 
utes must be construed so as to give them effect, if possible. State ex rel. 
Allen County Law Library Ass'n v. Welker, 47 Ohio App. 42, 190 
N.E. 150 (1934). And the construction of a statute depends on its 
effect, not on the form it may be made to assume. Hill v. Micham, 116 
Ohio St. 549, 157 N.E. 13 (1927). The general policy of the Nego- 
tiable Instrument Law in protecting bona fide indorsees ought not to be 
controlling in this case because: (1) only a fraction of the great mass 
of commercial paper can possibly be affected (i.e. loans by licensees of 
less than $300.00 at more than 3 per cent per month plus costs allowed 
by the statute; loans by licensees of more than $300.00 at more than 
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8 per cent per annum; loans by non-licensees of less than $300.00 at 
more than 8 per cent per annum), and (2) the statute is a police regu- 
lation, State v. Powers, 125 Ohio St. 108, 180 N.E. 647 (1932); 
People v. Stokes, supra; aimed at the protection of the small borrower 
which should include the “economically absurd luxury” of litigation as 
well as usury. It would not, under the circumstances, seem to be too 
harsh to require purchasers of such paper from licensees to inquire as to 
its validity. Finally General Code section 8307 was probably never 
intended to be applied to void instruments. Extended search fails to 
show a single occasion where it has been invoked to save the holder of 
a void instrument. The fact that the indorsee is not a party to the illegal 
transaction carries no weight. General Code section 8307 specifically 
declares the victim of usury not a particeps criminis. The indorsee seeks 
to invoke a part of the Interest Law to give life to an instrument declared 
void by the legislature as a police measure. It is hard to believe that the 
legislature would have intended to have this police measure circum- 
vented by mere indorsement to a bona fide purchaser. 
J. Garetu HircHcock 


PLEADING 


ELECTION OF REMEDIES Mastrer-SERVANT RELATIONSHIP 





The plaintiff brought an action against the defendant on the theory 
of respondeat superior for injuries received in an automobile accident 
caused by the negligence of the defendant’s servant. While the action 
was pending, the plaintiff filed an action directly against the servant. 
Service was had but no answer was filed and the case went to default 
judgment. The court, upon motion, dismissed the suit against the 
master on the ground that the plaintiff’s judgment against the servant 
constituted an election of his remedies and was a bar to his recovery 
against the master. On appeal it was held that the granting of such 
motion was error. In refusing to require election, the court said that 
the plaintiff had two consistent substantial remedies which are not repug- 
nant to each other and he might pursue each separately, that is, he 
might pursue the master and he might pursue the servant separately but 
he can have only one satisfaction. Land v. Berzin, 26 Ohio L. Abs. 
703 (1938). 

The doctrine of election of remedies may be broadly defined as a 
choice made with knowledge between two inconsistent substantial rights, 
either of which may be instituted at the instance of the chooser, who 
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cannot, however, enjoy both. Frederickson v. Nye, 110 Ohio St. 459, 
144 N.E. 299, 35 A.L.R. 1163 (1924). In a jurisdiction applying 
the doctrine of election of remedies, if the remedies are inconsistent, 
the plaintiff logically should be required to elect and having done s0, 
would be barred in a subsequent action against the master. But if the 
remedies are consistent, there is no room for the application of the 
doctrine. The doctrine of election of remedies does not apply where the 
proceedings are against different persons and are consistent. Herd y. 
Wade, 63 S.W. (2d) 253 (Tex. Civ. App. 1933); Maple v. Rail- 
road, 40 Ohio St. 313, 48 Am. Rep. 685 (1883). The same rules apply 
to joinder. Joinder of inconsistent causes of actions cannot be permitted 
in the same petition. Therefore, if the plaintiff’s remedies against the 
master and servant are inconsistent, joinder should not be had. But if 
they are consistent, there is no reason for not permitting a joint action. 
Byers vy. Rivers, 3 Ohio Dec. Rep. 231 (1860); 1 Ohio Jur. p. 351. 

There is a conflict in the cases as to whether or not the plaintiff’s 
remedy against the master and his remedy against the servant are con- 
sistent. “The Vermont Supreme Court has gone a long way in advocat- 
ing the inconsistency of the plaintiff’s remedies. In a case decided in 
1935 it was held that where the master is liable under the doctrine of 
respondeat superior, he and his servant are not joint tortfeasors, hence 
are liable jointly but in the alternative. They may not be joined as 
defendants and the plaintiff’s election to sue the servant bars him from 
the proceeding against the master. The court, as indicated’ in the above 
statement, based its decision on the theory that the vicarious liability of 
the master is only a substituted or alternative one which cannot exist 
concurrently with that of a servant. This case represents the view that 
the plaintiff’s remedies are inconsistent and naturally joinder is refused 
and the doctrine of election of remedies is applied. Raymond v. Capo- 
bianco, 107 Vt. 2955 178 Atl. 896 (1935 ® The decision of the case 
has been severely criticized. 45 Yale L. J. 920 (1936); 36 Col. Law 
Rev. 324 (1936). Some of the Ohio cases have adopted the theory of 
the Raymond case, supra. In Ohio a joint action cannot be maintained 
against the master and servant because, it is said, the master’s liability 
arises solely from the relationship between them, under the doctrine of 
respondeat superior, and not by reason of the master’s personal partici- 
pation in the wrongful or negligent act. Under such circumstances, 
since the remedies are viewed as inconsistent, the plaintiff is required to 
elect against which of the defendants he will proceed. Clark v. Fry, 
8 Ohio St. 358, 72 Am. Dec. 590 (1858); French v. Central Con- 
struction Co., 8 Ohio C.C. (N.S.) 425, 18 Ohio C.D. 524 (1906); 
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French v. Central Construction Co., 76 Ohio St. 509, 81 N.E. 751, 
12 L.R.A. (N.S.) 669 (1907); 26 Ohio Jur. p. 671. A judgment 
against the servant whom the plaintiff, with knowledge of the master- 
servant relationship, has elected to sue may be pleaded in bar to his 
subsequent action against the master. Cordes v. Deopke, 19 Ohio N.P. 
(N.S.) 561 (1917). 

Under the codes, however, a large majority of the states have 
adopted a different theory. They hold that the remedies are consistent 
and that the plaintiff may join the master and servant in an action where 
the master is liable only under the doctrine of respondeat superior. 98 
A.L.R. 1057 (1935); 39 C.J., p. 1314; MECHEM, AGENCY, p. 1580 
(1914). There is some authority in Ohio to the effect that the rem- 
edies are consistent, even though joinder is denied. —The Ohio Supreme 
Court refused to apply the doctrine of election of remedies in a case 
where a judgment was taken against an agent for fraud committed 
while acting within the scope of his agency but upon which no satisfaction 
was had. The court held that such judgment was no bar to a subse- 
quent action against the principal for the same fraud. Maple v. Rail- 
road, supra; MECHEM, AGENCY, p. 1586 (1914). Such a decision indi- 
cates a belief on the part of the court that the remedies are consistent. 
In a more recent court of appeals case there is dictum to the effect that 
the plaintiff’s remedies are consistent. Schulz v. Brunhoff Mfg. Co., 
22 Ohio App. 220, 225, 153 N.E. 924, 926 (1926). 

What are the arguments gentrally advanced by those advocating 
the inconsistency of the remedies of the plaintiff against the master and 
servant where the master is liable solely because of the master-servant 
relationship? One which could be used is by way of analogy. In con- 
tract cases where the plaintiff, with knowledge of the existence of the 
principal, and with the power to choose between him and the agent, 
takes a judgment against either one, that constitutes a conclusive deter- 
mination to hold that one only. Mechem, Agency, p. 1320 (1914). 
One might say, by analogy, that such reasoning should also apply to tort 
actions. But the law is otherwise; in contract cases the rule is more 
one of substantive law than of procedure. In tort cases, following the 
general rule respecting joint wrongdoers, it is held that an unsatisfied 
judgment against the agent is no bar to a subsequent proceeding against 
the principal. Maple v. Railroad, supra; Mechem, Agency, p. 1586 
(1914). Probably the real basis for the belief that the remedies are 
inconsistent lies in the old common law rules of pleading which would 
not permit the joinder of actions in trespass with actions in case. An 
action against the servant was in trespass and an action against the master 
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was in case, therefore joinder was denied. Such an argument is out- 
dated and has no place in modern code procedure. It is no reason to 
deny joinder and find the remedies inconsistent simply because such was 
the case at common law. 98 A.L.R. 1058 (1935). The reason given 
in Ohio for finding the remedies inconsistent and denying joinder is 
that the master has a right against the servant for recovery of such 
damages as he may be compelled to pay by reason of the servant’s negli- 
gence. Clark v. Fry, supra; 15 Ohio Jur. p. 289. The reason seems 
to be a poor one when it is recognized that the master’s liability is really 
in the nature of a surety, although a non-consensual one. In a suit on 
a suretyship contract the principal and the surety may be joined in the 
same action even though the surety has the right of indemnity for pay- 
ment against his principal. 38 Ohio Jur. p. 478. 

What are the arguments advanced by those advocating the con- 
sistency of the plaintiff’s remedies? It seems that the courts which allow 
joinder and refuse to require the plaintiff to elect do so simply because 
it is in harmony with the paramount idea of the codes, namely, to litigate 
all causes which may legitimately be joined, in order to avoid a multi- 
plicity of actions. The master and servant are liable to the plaintiff for 
the same wrongful or negligent act; and if the master personally partici- 
pated in the act, directed it or ratified it, they clearly would be joint 
tortfeasors; the remedies would be viewed as consistent and joinder 
would be permitted in almost all jurisdictions. 39 C.J. p. 1315; Me- 
chem, Agency, p. 1580 (1914). Such is the rule in Ohio. French v. 
Central Construction Co., supra; Tishler v. Taxicabs of Cincinnati, Inc., 
11 Ohio Op. 17, 26 Ohio Abs. (1938); 30 Ohio Jur., p. 775. Ina 
case where the master is liable to the plaintiff for the act of the servant 
because of the master-servant relationship and not because he concurred 
in the wrongful or negligent act, there is no merit in the argument that 
the remedies become inconsistent and should not be joined. To draw 
such a distinction is not justified. The purpose of the codes is to facili- 
tate pleading and get away from technical rules which can result in 
nothing but injustice to a party who has been injured. Furthermore, 
it is difficult to imagine how the defendant master could be prejudiced 
or caught by surprise simply because joinder was permitted and the 
election of remedies denied application. 

In conclusion, it seems clear that the more sensible theory and the 
one adopted in most jurisdictions is that the remedies are consistent. 
It would follow that joinder should be permitted and the doctrine of 
election of remedies denied application. But what is the state of the 
law in Ohio? Where the master is liable solely because of the master- 
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servant relationship, do the courts of Ohio consider the plaintiff’s rem- 
edies against the servant and against the master as being consistent or as 
being inconsistent? The answer to that question seems to be that the 
Ohio cases are in a state of confusion. There is one line of cases which 
refuses joinder of master and servant and requires election of remedies 
on the theory that the plaintiff’s remedies are inconsistent. Clark v. Fry, 
supra; French vy. Central Construction Co., supra; Cordes v. Deopke, 
supra. Another line of cases recognizes that the remedies are consistent, 
and even though joinder cannot be permitted because of contrary prece- 
dent, the application of the doctrine of election of remedies is denied. 
Maple v. Railroad, supra; Schultz v. Brunhoff Mfg. Co., supra; 
L’Archer v. Rosenberger, 3 Ohio Op. 101, 103 (1935); Land v. 
Berzin, supra, the principal case. The holding of the principal case, as 
indicated, follows the theory of the latter group of cases recognizing the 
consistency of the remedies. In light of the foregoing discussion, such a 
holding is to be commended. Where one rule prohibited joinder and 
another rule required election of remedies, a situation would be created 
whereby the chances of the plaintiff’s recovery would be largely deter- 
mined by the application of technical procedural rules. It is the group 
of cases finding the remedies consistent and refusing to apply the doctrine 
of election of remedies which saved the Ohio law from getting into such 
a predicament. The solution to the problem, of course, lies in the abro- 
gation of both the rule against joinder and the doctrine of election of 
remedies in master-servant situations. It is hoped that the supreme court 
will see fit not only to affirm the rule laid down in the principal case, 
but also to overrule the cases which have refused joinder, 
PuHILip AULTMAN 


ALTERNATIVE PLEADING IN OHIO 


In an action founded on the breach of a contract to lease property, 
plaintiff’s prayer was that the court decree specific performance or alter- 
natively, if equitable relief should be denied, award damages in lieu 
thereof. The trial court found the plaintiff disentitled to specific per- 
formance because of laches but assessed damages in his favor. Neither 
party at this first trial requested a jury. On appeal the judgment relative 
to laches and the right to specific performance was affirmed, but the 
case was reversed and remanded because of the application of an improper 
measure of damages. The court denied defendant’s request for a jury 
made early in the second trial stating as its reason “the equitable rule 
that where a court of equity has once acquired jurisdiction, it will retain 
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the case until complete justice has been done, settling all questions inci- 
dent to the principal relief sought.” When the case was brought before 
it again the Appellate Court in its application of General Code 11379 
providing that “ . . . Issues of fact arising in actions for the recovery 
of money only . . . shall be tried by a jury, unless a jury trial be 
waived . . . ” quoted statements of the Supreme Court in Gunsaullus 
v. Pettit, 46 Ohio St. 27, 17 N.E. 231 (1888), to the effect that under 
this provision the right of a party to trial by jury does not depend upon 
the character of the principles upon which he bases his right to relief, 
but upon the nature and character of the relief sought. Hickman v. Co., 
58 Ohio App. 38, 11 Ohio Op. 425, 15 N.E. (2d) 648, Ohio Bar 
(June 13, 1938) (1936). 

The absence of any common agreement among the courts on the 
proper manner of dealing with pleadings under the code, even on this 
simple fact situation, results in this case being set down for a third retrial. 
Uncertainty still remains as to the proper disposition of the issues on the 
first trial when both the equitable and legal features of the case are to 
be adjudicated. Will either of the parties lose any of the rights that 
would have resulted to them in separate legal and equitable trials? In 
what particulars can one safely plead alternatively? It is extremely 
hazardous to state whether or not alternative or hypothetical pleading 
is permitted in Ohio for several reasons: first, the term is used in varying 
senses in legal writings and in the opinions; second, there is a peculiar 
scarcity of recent decisions purporting to rule directly on the point; 
third, it is quite conceivable, and neither proven nor disproven, that the 
practice and consequent rulings vary widely throughout the State and 
yet are more frequently assumed than contested. Numerous statements 
may be found in Ohio cases to the effect that alternative pleading is per- 
missible under the codes. Other statements pertaining to certainty, hard 
to reconcile with this position, also appear. An Ohio case is numbered 
among those indicative of the adoption of the rule of alternative pleading 
by judicial interpretation at page 173 in Clark on Code Pleading. (Sec 
cited infra, Dick v. Hyer). 

In one group of the existent rulings the uncertain or alternative 
quality pertains, as in the principal case, to the remedy sought. In an 
action wherein plaintiff prayed that the written contract for the sale of 
a right of way be corrected to conform to the agreement as he stated 
it and that the court decree specific performance of the corrected con- 
tract, or that the court rescind the written contract and for other relief, 
the Supreme Court of Ohio held it error for the trial court to hold the 
written contract invalid and refuse to give supplemental judgment for 
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damages. Railroad Co. v. Steinfeld, 42 Ohio St. 451 (1884). Although, 
inasmuch as plaintiff sought to overturn the written contract executed 
by mistake, each alternative included equitable features, it is virtually 
like the principal case in its request alternatively for specific performance 
or damages and differs only in the definiteness of the latter. The court 
has been held to be empowered to decree cancellation of a lease when 
the plaintiff sought specific performance and “such other and further 
relief in the premises as equity and conscience require.” Coffinberry v. 
Oil Co., 68 Ohio St. 488, 67 N.E. 1069 (1903). When the action is 
one to set aside fraudulent deeds and the prayer is for cancellation and 
general relief, it is not error to decree a reconvveyance to the plaintiff. 
Riddle v. Rall, 24 Ohio St. §72, 5 Ohio Dec. Rep. 232 (1874). When 
plaintiff alleges breach of warranty and knowledge by the defendant that 
the warranty was false, failure to prove knowledge of the falsity cannot 
prejudice the right of recovery for breach of warranty. Gartner v. 
Corwine, 57 Ohio St. 246, 48 N.E. 945 (1897). More doubtful in 
its interpretation of plaintiff’s wishes is the adjudication in Brundridge v. 
Goodlove, 30 Ohio St. 374 (1876). Relying on the breach by an irre- 
sponsible person of a negative covenant not to practice medicine, the 
complaining party after alleging and praying for damages, sought a per- 
petual injunction against irreparable injury. Though the court’s ruling 
that he was erroneously denied the jury trial which he requested may 
be correct, one may doubt that the two remedies were meant to be 
alternative and not supplemental ‘or that plaintiff’s insistence on a jury 
was an election so to regard them with an indicated preference for 
damages. When recovery based on the legal theory advanced would 
result in judgment for damages against one group of the defendants and 
recovery on the equitable theory would bind another group, it has been 
held that the adjudication and dismissal of the equitable features does not 
change the character of the action so as to enable one of the first class 
of defendants to withdraw his waiver of a jury trial. Engine Co. v. 
Mfg. Co., 8 Ohio App. 341, 30 Ohio C.C. (N.S.) 177 (1917). 
Draper v. Moore 13 Ohio Dec. Rep. 834 (1872) goes still further than 
the cases thus far cited but is quite in line with the attitude of the Steimfeld 
case in its holding that it is error to dismiss an action merely without 
prejudice to a subsequent action for damages, when plaintiff has asked 
specific performance of a modification of the contract and for all other 
proper relief in the premises. What appears to be the reasonable view of 
the matter was there stated: ““To the code petition there must be a 
demand of the relief to which the party supposes himself entitled. At 
common law the facts often give the party a choice of several remedies, 
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to be obtained by bringing one or the other of several different actions. 
As this cannot now be done, the party is to state the relief he asks. If 
not proper, or not the most appropriate in the opinion of the Court, the 
proper relief will be granted. When upon the pleadings and evidence 
a party is entitled to any relief, it is error to dismiss his case, and compel 
him to bring another action.” 

Frequently the plaintiff encounters practical difficulties in drawing 
his petition because some of the operative facts are beyond his knowledge. 
It is manifestly unfair to require him then to blindly assume a definite 
stand at his peril. The courts have not always shown themselves sym- 
pathetic toward this practical difficulty. Under an allegation “that de- 
fendant saw or by the exercise of ordinary care could have seen him” 
McGinn v. Columbus R. & Light Co., 4 Ohio App. 398, 25 Ohio 
C.C. (N.S.) 212 (1913) (aff. without opinion, 90 Ohio St. 384 
(1914) ruled that plaintiff could prove either fact. However, it was 
there implied that a motion to make more definite should, in such a 
case, be entertained; a subsequent case so held. Harris v. Webb 22 
Ohio N.P. (N.S.) 359, 31 Ohio Dec. 387 (1919). An alternative 
form has been prescribed, strangely, as the only means of avoiding an 
inconsistency in legal theory between defendant’s general denial and 
plea of contributory negligence. Latham v. Columbus R. Co., 8 Ohio 
N.P. (N.S.) 185, 19 Ohio Dec. 333 (1909). Restrained from using 
the normal alternative or conditional language in such a situation, plain- 
tiffs have resorted by analogy to the older common law method by 
incorporating one interpretation of the uncertain fact in one count, the 
contrary interpretation in a second count. This method of pleading has 
been generally sustained against attack. Citizens Natl. Bank v. C. N. 
O. Ry. Co., 8 Ohio Dec. Rep. 788, 9 Wkly. L. Bull. 355 (1883); 
Citizens Natl. Bank v. N. O. & T. P. Ry. Co., 9 Ohio Dec. Rep. 
147, 11 Wkly. L. Bull. 86 (1884); First Nat'l. Bank v. C. N. B. & 
T. P. Ry. Co., 9 Ohio Dec. Rep. 702, 16 Wkly. L. Bull. 399 (1886). 
On the other hand, the overruling of a motion to more definitely state 
directed against essentially this type of statement has been held to be 
error, even though non-prejudicial. Cincinnati v. Third Nat'l. Bank, 
1 Ohio C.C. 199, 1 Ohio C.D. 109 (1885). Where this dual state- 
ment of the facts was employed so as to coincide with either of two 
possible interpretations of a statute, plaintiff was required to elect between 
them. Sturges v. Burton, 8 Ohio St., 215, 72 Am. Dec. 582 (1858). 
When no purpose whatsoever is served by the dual statement the second 
has been regarded as mere surplusage. Ferguson v. Gilbert &F Rush, 


16 Ohio St. 88 (1865). When plaintiff alleged that the wrongful act 
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was both wilful and negligent, a motion to elect was sustained on the 
ground that plaintiff must unconditionally and not alternatively preclude 
his own negligence as a directly contributing cause of the injury. Hop- 
man V. Terminal Co., 12 Ohio N.P. (N.S.) 543, 23 Ohio Dec. 505 
(1912). The court, in Citizens Nat'l. Bank v. C. N. O. Ry. Co., 
supra, rightly recognizes that multiplicity of counts in common law 
pleadings was one of the objects which the code specifically desired to 
remedy and states: “There is no question that the commissioners who 
drafted the code, understood that in a petition under the code, there 
would be in a case like this, not two causes of action but one, incor- 
porating in one all the facts together with a prayer for alternative relief.” 

In the absence of uncertainty as to the existence of a fact no practical 
reason can be cited for the extension of the practice of duplicate state- 
ment. However, the apparent doubt that the court would follow the 
liberal view earlier discussed of permitting an alternative and partially 
conditional prayer and awarding any relief to which the proven facts 
showed plaintiff entitled, together with the natural difficulty of the legal 
mind to conceive of a right to recover severed from the theory of 
recovery itself, have combined to make common the use of separate 
counts coincident with the various theories of recovery. Murphy v. 
Quigley, 21 Ohio C.C. 313, 11 Ohio C.D. 638 (1900); Fugman v. 
Trostler, 24 Ohio C.C. (N.S.) 521, 34 Ohio C.D. 746 (1903); Dick 
v. Hyer, 94 Ohio St. 351, 114 N.E. 251 (1916); Boswell v. Security 
Life Ins. Co., 13 Ohio N.P. (N.S.) 364, 30 Ohio Dec. 581 (1912). 

One may well doubt that the courts have succeeded, in the spirit of 
the codes, in working out a reasonable system of procedure avoiding the 
rigidity, artificiality and repetition of the common law procedure. Never- 
theless, if all of these objectionable features cannot at once be eliminated 
considerations of practicability should have preference over those of mere 
form. The view of the Judicial Council of the State, in its 1939 Report 
to the General Assembly, is that greater leeway must be given to the 
free and normal statement of the relevant facts if prompt adjudication 
of claims, free from procedural technicalities, is to be facilitated. If these 
recommendations are accepted and made part of the law, the courts will 
be presented with another opportunity to work out a simple and reason- 
able technique of procedure bounded only by the requirement of respon- 
siveness to the needs of the parties and the convenience of the court. 
Text of the proposed amendment to the Code of Civil Procedure: 
Joinder of Causes. 

Sec. 11306 
(c) Alternative Statement Permitted. A party may set forth two or 
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more statements of a claim or defense alternatively or hypothetically. 
When two or more statements are made in the alternative and one of 
them if made independently would be sufficient, the pleading is not made 
insufficient by the insufficiency of one or more of the alternative state- 
ments. A party may also state as many separate claims or defenses as 
he has regardless of consistency and whether based on legal or on 
equitable grounds or on both. All statements shall be made subject to 
the obligations set forth in Sec. 11336. 
ANNA FayE BLACKBURN 


REAL PROPERTY 
ALLOWANCE OF ATTORNEY |*EEFs in StatuTorY PARTITION 

Plaintiff sought to partition a piece of land which was subject to a 
mortgage. The mortgagee consented to come into the partition proceed- 
ings. Even though the proceeds of the partition sale were insufficient to 
cover the mortgage indebtedness, the Court of Appeals for Hamilton 
County gave plaintiff’s attorney priority in his claim for a fee over the 
mortgagee. Klosterman v. Klosterman, 58 Ohio Ap. 511, 16 N.E. 
(2d) 826 (1938). 

The decision was made on the authority of Ohio G. C. section 
12,050, “Having regard to the interest of the parties, the benefit each 
may derive from a partition, and according to equity, the court shall tax 
the costs and expenses which accrue in the action including reasonable 
counsel fees, which must be paid to plaintiff’s counsel unless the court 
awards some part thereof to other counsel for service in the case for the 
common benefit of all the parties, and execution may issue therefore as 
in other cases.” 

There are several other statutes in Ohio allowing attorney fees to 
be assessed as costs: in taxpayer’s suits for the recovery of misappropriated 
funds, Gen. Code sec. 2923; in suits by municipalities for appropriation 
of land (allowance to defendant’s attorney if land is not taken or money 
paid over within six months after the decree) Gen. Code sec. 3697; in 
suits for the collection of sanitary district assessments, Gen. Code sec. 
6602-85; in land owner’s suits for costs of erecting a fence for a rail- 
road, Gen. Code sec. 8915; in appeals from justice courts to the com- 
mon pleas court when there is a failure to substantially better appellant’s 
judgment, Gen. Code sec. 10,356; in appeals from the court of appeals 
to the Supreme Court where there is no reasonable cause for appeal, 
Gen. Code sec. 12,223-36; in proceedings by one holding a mechanic’s 
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lien where more than one lien claimant will benefit, Gen. Code sec. 
8323; and in proceedings to perpetuate testimony where an attorney is 
appointed by the court to represent one of the parties, Gen. Code sec. 
12,219. Fees are also allowed as costs in administration and receivership 
cases and the like: Gen. Code secs. 10,509-193, 10,510-10 and 
10,511-25. Sometimes attorneys’ fees are allowed as part of exemplary 
damages. Jron Co. v. Harper, 41 Ohio St. 100 (1884). 

The theory behind most of these allowances seems to be that the 
plaintiff has been compelled to take the initiative or is acting in a semi- 
administrative or semi-judicial capacity or that there is a penalty for 
malice, unjustifiable appeal, or the like. The theory of the Ohio Par- 
tition Statute and of nearly all the decisions allowing counsel fees in 
partition involves considerations of mutual benefit to all the parties 
arising from the initiative of the plaintiff and his payment of many of 
the formal procedural expenses. 

In the instant case it is difficult to see just how the mortgagee was 
benefited by the services of the plaintiff’s counsel. The effect of levying 
the fees as costs against the property amounts in this case to compelling 
the intervening mortgagee to pay them all. Did not the plaintiff assume 
some risk that the property would not cover the mortgage indebtedness? 
There is no showing in the opinion that the mortgagee got any more 
clear title by virtue of the suit or acquired any other benefit. 

Although not mentioned in the principal case, the Court of Appeals 
for Warren County in a similar case denied the right of the plaintiff’s 
attorney to have fees allowed when the mortgagee purchased the prop- 
erty in partition. Columbus Mutual Life Insurance Company v. Den- 
null, 21 Ohio App. 363, 153 N.E. 133 (1926). In this case it was 
emphasized that the mortgagee paid appraiser’s fees, costs of advertising 
and sale, and ordinary court costs. While it does not appear that the 
mortgagee paid these items in the instant case, the opinion does not make 
that the ratio decidendi, or even mention the fact. It is hard to see any 
valid basis of distinction on the grounds that where the mortgagee buys 
the property there is never any fund paid into the hands of the court to 
be distributed. Neither distinction seems valid and the courts in these 
two cases seem to have started with different assumptions as to the scope 
and purpose of Gen. Code sec. 12,050. In each case, by answering, the 
mortgagee consented that the property be sold free from the lien but 
expected that the proceeds from the sale would be applied first to its 
payment. Although a mortgagee is not a necessary party to a partition 
action in Ohio as he is in some states, Marx v. State Bank of Chicago, 
294 Ill. 568, 128 N.E. 475 (1920), yet it does not seem just that he 
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should be penalized for volunteering to consolidate litigation. In the 
Illinois case just cited the mortgagee paid the other costs but did not pay 
the fee of the plaintiff’s attorney. 

The principal case is in accord with the tendency of the majority 
of the states to be quite liberal in allowing the fees where there is a 
statute permitting it. While it is often spoken of as a matter of reversible 
judicial discretion, the allowance of the trial court is usually affirmed. 
Mathews v. Lytle, 220 Ala. 78, 124 So. 197 (1929); Randell v. 
Randell, 4 Cal. (2d) 575, 50 Pac. (2d) 806 (1935); Jennings v. Jen- 
mings, 225 Mo. App. 1010, 33 S.W. (2d) 165 (1931); Fibbe v. 
Poland, 24 Ohio App. 532, 157 N.E. 808 (1927); Watkins v. Mer- 
rihew, 102 Vt. 190, 147 A. 345 (1929). But an allowance of fees 
has been refused on the grounds that defendant is entitled to be repre- 
sented by counsel of his own choice. Brown v. Rosenbaum and Little, 
125 Miss. 87, 87 So. 130 (1921); Lewis v. Crawford, 175 Ark 1012, 
1 S.W. (2d) 26 (1928); 73 A.L.R. 24. And while the general rule 
seems to be that the interposition of a substantial defense in good faith 
precludes the allowance of attorney fees (73 A.L.R. 22), Ohio is ap- 
parently in the minority in allowing the fee regardless of the type of 
defense. Lowe v. Phillips, 21 Ohio St. 657 (1871). In Young v. 
Stone, 55 Ohio St. 125, 45 N.E. 57 (1893), however, we find a pro- 
nouncement that the services must be for the common benefit of all. 
That case denied the assessment of fees against the property of those 
whose title would have been affected if the adverse claim had been suc- 
cessful because the litigation did not “benefit or affect” the persons 
entitled to one-half the ancestral estate in controversy. 

While the Ohio Statute has been classed as mandatory in form (73 
A.L.R. 35), it differs very little from the statute in Illinois which pro- 
vides that each party shall pay his equitable portion of the fee which was 
construed in McMullen vy. Reynolds, 209 Ill. 504, 70 N.E. 1041 
(1904) reversing 105 IIl. App. 386 (1903), as not requiring apportion- 
ment in cases where that would be inequitable or would work a hard- 
ship on defendant who must of necessity employ counsel to adequately 
protect his interests. Illinois has held that allowance of fees could not 
be sustained without evidence in the record showing what services were 
performed and the value thereof. 

It is frequently stated that statutes in derogation of the common law 
should be strictly construed. Statutory authority of some sort seems to 
be a prerequisite to the taxation of any counsel fees in partition cases 
(73 A.L.R. 17). Inasmuch as the partition statute is the only basis for 
the claim of the plaintiff’s attorney, in a partition action for an allowance 
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of fees out of the proceeds of the sale, there would seem to be adequate 
grounds for denying him a priority over an intervening mortgagee’s 
interest. ‘There would also seem to be ample authority for such a holding 
on the basis of Young v. Stone, supra. In that case the assessment of 
the fees against the property of those who might have received some 
tenuous benefit was denied because all the parties did not benefit. Al- 
though there was a definite contract for compensation, the court said 
that the fact that the service was not for the “common benefit of all’ 
was equally decisive of the case. In Klosterman v. Klosterman there was 
no apparent benefit to the other defendants nor to the mortgagee. 

A zealous attorney can usually find a speculative or theoretical 
benefit on which to base the allowance of fees when the allowance tends 
to be made on the basis of custom and inertia without a strict examina- 
tion of the merits of the claim. The general rule in other proceedings in 
this country is to have each party pay his own attorney. If the question 
of benefit is put in issue it would seem reasonable to make the plaintiff’s 
attorney bear the usual burden of proof as to the existence and amount 
of benefit conferred on the defendant. 

ARTHUR N. MINDLING 


SALES 

TRANSFER OF TITLE to AUTOMOBILES UNDER New CERrTIFI- 

CATE OF TirLe Act 

The Ohio Supreme Court in State ex rel. The City Loan & Savings 
Co. v. Taggart, Recorder, 134 Ohio St. 374, 17 N.E. (2d) 758, de- 
cided November 16, 1938, upheld the constitutionality and validity of 
sections 6290-2 to 6290-17 of the General Code enacted in 1937 which 
repealed code sections 6310-3 to 6310-14 relating to motor vehicles 
and requiring a bill of sale to be executed in accordance with the pro- 
visions of the act which imposed a penalty in case of failure to comply. 
The new Certificate of Title Act provides that title to all motor vehicles 
owned and operated in Ohio be represented by certificates of title. Code 
section 6290-2 provides that “no manufacturer, importer, dealer, or 
other person shall sell or otherwise dispose of a new motor vehicle to a 
dealer to be used by such dealer for purposes of display and resale with- 
out delivering to such dealer a manufacturer’s or importer’s certificate 
duly executed in accordance [with the act] and with such assignments 
thereon as may be necessary to show title in the purchaser thereof; nor 
shall such dealer purchase or acquire a new motor vehicle without obtain- 
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ing from the seller thereof such manufacturer’s or importer’s certificate.” 
Code section 6290-4 adds: “nor shall any waiver or estoppel operate in 
favor of such person against a person having possession of such certificate 
of title or manufacturer’s or importer’s certificate for said motor vehicle 
for a valuable consideration. No court in any case in law or in equity 
shall recognize the right, title, claim or interest of any person in or to 
any motor vehicle, hereafter sold or disposed of, or mortgaged or 
encumbered, unless evidenced by [such certificates].”’ (Italics supplied), 
The act then authorizes the forms to be used and methods of securing 
the same, making it mandatory upon the transferor to record liens and 
encumbrances thereon. It is expressly stipulated that code sections 8560 
to 8572, inclusive, relating to the deposit of chattel mortgages with the 
county recorder, shall not be construed to apply to motor vehicles. Code 
section 6290-17 makes the operation of a motor vehicle without a cer- 
tificate of title unlawful. The court in the instant case stated at p. 375, 
17 N.E. (2d) 759: 

“Tt is apparent that the primary object of the new law is to afford 
an effective means of transferring and recording the evidence of title 
to motor vehicles in one continuous chain from the beginning to the 
end of their existence in Ohio . . . and to eliminate several well known 
and flagrant types of abuse which were perpetrated under the old ‘Bill 
of Sale Law’.” 

The old Bil of Sale Law did not expressly provide that title could 
not pass in any other manner than provided therein and the courts were 
reluctant to decide at first whether the common law relinquishment of 
possession with intent to pass title was sufficient to vest title in the pur- 
chaser or donee thereof. Ferris v. Langston, 253 S.W. 309 (Tex. Civ. 
App. 1923). There are many lines of authority on the effect of non- 
compliance with such statutory requirements. 

One group of cases holds that a statute merely prohibiting or making 
unlawful a sale without requisite formality, does not affect the validity 
of a civil contract, but is merely regulatory within the police powers of 
the state. Moore v. Wilson, 18 S.W. (2d) 873 (Ky. 1929); Gaub v. 
Mosher, 3 N.J. Misc. 605, 129 Atl. 253 (1925); Woillys-Overland, 
Inc. v. Holliday, 284 S.W. 973 (Tex. Civ. App. 1926). Other courts 
have held that noncompliance with the statute does not render the sale 
void ab initio but that noncompliance is a suspicious circumstance suffi- 
cient to put purchasers upon inquiry as to the vendor’s title, Wallich v. 
Sandlovich, 111 Neb. 318, 196 N.W. 317 (1923); while others have 
held the sale void unless the statute was complied with. Hammond 


Motor Co. v. Warren, 113 Kan. 44, 213 Pac. 810 (1923); Bos v. 
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Holleman De Weerd Automobile Co., 246 Mich. 578, 225 N.W. 1 
(1929). See 37 A.L.R. 1465; 52 A.L.R. 701; 63 A.L.R. 688; 94 
A.L.R. 948. 

The Supreme Court of Ohio at first adhered to the view that non- 
compliance with the statute renders the sale void. Ohio Farmers Ins. Co. 
v. Todino, 111 Ohio St. 274, 145 N.E. 25 (1924), overruled by 
Commercial Credit Co. v. Schreyer, 120 Ohio St. 568, 166 N.E. 808 
(1929). The dicta in the Todino case pointed out that “where a statute 
is enacted to protect the public against fraud or imposition or to safe- 
guard the public health or morals, a contract in violation thereof is void, 
even though a money penalty also is enacted . . . the [statute’s] sole 
purpose was to prevent, in so far as possible, the stealing of automobiles 
” and a recorded chattel mortgage by one who has no title has 
no priority over a mortgagee in good faith for value from the owner. 
Ohio Finance Co. v. McReynolds, 27 Ohio App. 42, 160 N.E. 727 
(1927). It was held in Helwig v. Warren State Bank, 115 Ohio St. 
182, 152 N.E. 298 (1926) that filing of a bill of sale was notice of 
the grantee’s rights and subsequent holders of interest took subject to 
the grantee’s rights though the grantee left the car with the grantor 
who sold to an innocent purchaser. However, in Commercial Credit 
Co. v. Schreyer, supra, the court overruled the Todino and Helwig 
cases and the rule was settled that any assent or transfer of a motor 
vehicle not violative of the Uniform Sales laws of the state, is, neverthe- 
less, a valid contract between the parties thereto, although no bill of sale 
was issued in compliance therewith. Gutridge v. State, 37 Ohio App. 1, 
173 N.E. 447 (1930), petition in error dismissed, 122 Ohio St. 623, 
174 N.E. 140 (1930); Willey v. Willey, 23 Ohio L.R. 305 (1924); 
In re Greenbaum, 26 Ohio L.R. 607 (1928); Frankel Chevrolet Co. 
v. Snyder, 37 Ohio App. 378, 174 N.E. 751 (1930). The Commer- 
cial Credit Co. case held the statute to be penal and did not declare the 
contract for sale unlawful if delivery had been made, although one or 
both of the parties may be criminally prosecuted for a violation of such 
statutes in making the transfer [Fitzgerald v. National Bond Co., 10 
Ohio L. Abs. 181 (1931) ] since a bill of sale is prima facie evidence of 
ownership. Cope-Shanks Motor Co. v. Herzig, 33 Ohio App. 345, 
169 N.E. 581 (1929). 

The Ohio courts have repeatedly stated both by way of decision and 
by way of dictum that the Bill of Sales Act was enacted for the purpose 
of preventing traffic in stolen automobiles. McMillan & Seiler Weil 
Motor Co., 5 Ohio Op. 84 (1936); Willey v. Willey, supra. “The 


sale of the automobile does not itself constitute salum prohibitum. 
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There is nothing . . . in the usual automobile sale which per se endan- 
gers the public safety or public morals. . . . The purpose of the auto- 
mobile bill of sale law, viewed as a whole, was not to prohibit trans- 
actions in automobiles but to throw safe-guards around those transac- 
tions.” In re Greenbaum, supra, at p. 614. 

The greatest difficulty under the Bill of Sales Act arose under the 
Floor Plan Rule whereby an owner of an automobile, who placed a car 
on the floor of a retail dealer’s showroom for sale, was estopped to deny 
the title of an innocent purchaser, who had purchased from such dealer 
in the ordinary retail dealing, without knowledge of any conflicting 
claim. National Guarantee & Finance Co. v. Pfaff Motor Car Co., 
124 Ohio St. 34, 176 N.E. 678 (1931) (holding such estoppel did not 
apply to a pledgee or mortgagee). Accord: Cincinnati Finance Co. v. 
First Discount Corp., 59 Ohio App. 131, 12 Ohio Op. 42 (1938), 
holding that a mortgagee who allowed automobiles to remain in the 
possession of a mortgagor automobile dealer and permitted him to place 
them in his display room for the ultimate purpose of sale, authorized the 
dealer to negotiate for a sale, but did not authorize a sale free of the 
mortgage. The mortgagee would lose his lien if the mortgagor had 
actual authority to sell free of the lien or if the mortgagee had clothed 
the mortgagor with apparent authority. In order that estoppel arise the 
purchaser must have acted upon the appearance of authority. It is an 
element of estoppel that the party claiming his opponent estopped must 
show that he himself has done some act to his prejudice and has been 
misled by the appearance set up by his opponent. Kokenge v. Whet- 
stone, 26 Ohio L. Abs. 398, 11 Ohio Op. 213 ( 1935 Bs The dealer, in 
transactions of this nature, could, by issuing a bill of sale to an innocent 
purchaser, vest title in such purchaser, where, in fact, the title was in a 
third party. The courts, in developing the rule, have said that the owner, 
or one who has advanced the money to pay for the car, who permits it 
to be kept in the salesroom of a dealer who holds himself out to the 
world as the ‘owner thereof and exhibits it for sale, thereby clothes the 
dealer with such apparent ownership and authority to sell that he is 
estopped to assert his own superior title as against a purchaser from the 
dealer in good faith and for value in the regular course of business, who 
was without knowledge or notice of the adverse claim thereto, Glass v. 
Continental Guaranty Corp., 81 Fla. 687, 88 So. 876 (1921); Mis- 
sourt Finance Corp. v. McCowan, 108 Kan. 622, 196 Pac. 614 
(1921); National Guarantee &F Finance Co. v. Schenke, 8 Ohio Op. 
36, 24 Ohio L. Abs. 236 (1937); Clark v. Flynn, 120 Misc. 474, 199 
N.Y. Supp. 583 (1923); Carmack v. Gordon, 13 Ohio Dec. Rep. 979 
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(1893) (personal property of any sort), notwithstanding an agreement 
by the dealer to deliver the car to no one except the owner or his order, 
Missouri Finance Corp. v. McGowan, supra, and, on the same principle, 
the owner is estopped as against one to whom the dealer assigns a con- 
tract of conditional sale of the car to an innocent purchaser. Rogers 
Lamb Co. v. Coast Securities Co., 58 Cal. App. 744, 209 Pac. 246 
(1922). Under the new Certificate of Title Act, there will be less 
fraud perpetrated by the dealer. While there was ample opportunity to 
avoid encumbrances and liens under the old act as against bona fide pur- 
chasers for value, it would appear that a purchaser would not be a 
purchaser iz good faith if no certificate were obtained pursuant to the 
provisions of the statute. No dealer would be authorized to vest title 
without it, all mortgages, liens, and other encumbrances being noted 
thereon; and a purchaser, being negligent in not requiring compliance, 
would be precluded from asserting estoppel. Kokenge v. Whetstone, 
supra. 

However, in order to determine whether the estoppel theory will 
be applied, it will be necessary to determine whether the procedure 
required by the statute is mandatory to pass title or whether it is merely 
a regulatory measure. ‘The Nebraska statute, Neb. Comp. Stat. sec. 60- 
325 (1929), provides that upon the transfer of ownership of any motor 
vehicle, the title shall not pass until the certificate of registration, prop- 
erly executed, shall be duly filed. This statute was invoked in Jensen v. 
Wroth, 125 Neb. 832, 252 N.W. 322 (1934), which held that prop- 
erty does not pass unless there is absolute compliance with the statute. 
Iowa, Iowa Code sec. 4964 (1930), and California, Cal. Gen. Laws 
(Deering, 1931) act 5128, sec. 45, have similar provisions; but the 
Iowa court, in Abraham v. Hartford Fire Ins. Co., 215 lowa 1, 244 
N.W. 675 (1932), held that the transfer of a registration card under 
the statute is merely prima facie evidence of a transfer of title; while the 
provisions of the California statute suggest that some property interest 
passes irrespective of the law, Swing v. Ling, 129 Cal. App. 518, 19 P. 
(2d) 56 (1933), although in earlier cases the court interpreted the 
statute strictly. San Joaquin Valley Sec. Co. vy. Prather, 123 Cal. App. 
378, 11 P. (2d) 45 (1932). Michigan has held that the transfer of 
an automobile without delivery of a certificate of title is void. Kimber v. 
Eding, 262 Mich. 670, 247 N.W. 777 (1933). Missouri also has 
adopted the strict view, requiring absolute adherence to the provisions of 
the statute. Robertson v. Snider, 63 S.W. (2d) 508 (Mo. 1933). An- 
other group of cases has held that the failure to conform does not per se 
render the sale void. Thiering v. Gage, 132 Ore. 92, 284 Pac. 832 
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(1930); Parrot v. Gulick, 145 Okla. 129, 292 Pac. 48 (1930); Com- 
mercial Credit Co. v. McNelly, 171 Atl. 446 (Del. 1934); In re 
Lowry, 40 F. (2d) 321 (Va. 1930). But it would seem that the legis- 
lature in abrogating the Bill of Sales Act, which had proved ineffective in 
preventing fraudulent transfers, intended this act to be applied strictly 
and unless a certificate of title is issued, intended no valid title to pass. 
ZENDA L. LIEBERMAN 


Warranties — Water As Foop 

Plaintiff sued a restaurant keeper as a result of illness suffered by 
him from eating a dinner purchased and served at defendant’s restau- 
rant. The illness was caused by bacteria present in the water furnished 
by defendant from its own well. Plaintiff alleged breach of implied 
warranty and negligence. Held, the trial court committed prejudicial 
error (1) in refusing to charge the jury on the question of implied war- 
ranty'; (2) in refusing to charge the jury that a violation of the pure 
food and drug laws* of Ohio is negligence per se*. Yochem v. Gloria, 
Inc., 134 Ohio St. 427, 17 N.E. (2d) 731, 13 Ohio Op. 29 (1938). 

The pure food and drug laws are statutes passed for the protection 
of the public and neither intent to violate them nor knowledge of their 
violation are elements of the crime.* If these sections are invoked in this 
case, it is necessary to determine that drinking water is “food’’’ and that 


* Ohio G. C. sec. 8395 in part: “Subject to the provisions of this chapter and of any 
statute in that behalf, there is no implied warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under a contract to sell or a sale, except as 
follows: 

“1, When the buyer, expressly or by implication, makes known to the seller the par- 
ticular purpose for which the goods are required, and it appears that the buyer relies on 
the seller’s skill or judgment, whether he be the grower or manufacturer or not, there is 
an implied ce that the goods shall be reasonably fit for such purpose.” 

* Ohio G. C. sec. §774 in part: “No person, within this state, shall manufactur 
sale, offer for sale, sell or deliver, or have in his possession with intent to sell or ‘iieen 
a drug or article of food which is adulterated within the meaning of this chapter, . .. ” 

Ibid., set. §775, in part: “The term ‘food’ as used in this chapter, includes all 
articles used by man for food, drink, flavoring extract, confectionery, or condiment, 
whether simple, mixed or compound.” 

Ibid., sec. §778, in part: “Food, drink, confectionery or condiments are adulterated 
within the meaning of this chapter (1) if any substance or substances have been mixed 
with it, so as to lower or depreciate or injuriously affect its quality, strength or purity; 

- (5) if it consists wholly, or in part, of a diseased, decomposed, putrid, infected, 
tainted or rotten animal or vegetable subs stance or article, whether manufactured or not 
in the case of milk, if it is the product of a diseased animal; ... (7) if it contains any 
added substance or ingredient which is poisonous or injurious to health; ” 

* Portage Markets Co. v. George 111 Ohio St. 775, 146 N.E. 283 (1924); Taugher 
v. Bennington, 127 Ohio St. 142, 187 N.E. 19 (1933). 

* Portage Markets Co. v. George, and cases cited therein, note 3, supra. 

® Ohio G. C. sec. 5775, note 2, supra. 
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as such it was “sold’””® or “delivered’”’ to the plaintiff. A literal interpre- 
tation of the statute allowed the court to find drinking water included; 
whether or not the water was sold is a question which may be common 
both to the application of the pure food laws and to the existence of an 
implied warranty. 

The authorities are not in accord on the question of whether or not 
a restaurant keeper, who serves unwholesome food, is under an absolute 
liability for damages resulting from the impurities, on the theory of an 
implied warranty of fitness. Those which hold that he is not so liable 
but is liable only for failure to use reasonable care, take the position that 
the transaction is one of service and is not a sale of the food;°* that title 
to the food never passes. Those courts which impose an insurer’s liability 
upon the restaurant keeper adopt the view that the transaction is a sale 
of the food.® This latter view was followed in the principal case, which 
presented the question to the Ohio Supreme Court for the first time.*° 

However, the real issue in the case is more narrow and has never 
before been decided. Both parties agree that a sale results and a war- 
ranty is implied when a restaurant keeper furnishes a dinner to the 
patron, but the defendant insists that drinking water furnished with the 


* Ohio G. C. sec. 5774, note 2, supra. Ohio G. C. sec. 8381 (2) “A sale of goods is 
an agreement whereby the seller transfers the property in goods to the buyer for a con- 
sideration called the price.” 

* See Ohio G. C. sec. §774, note 2, supra. The cognate section, 81 Ohio Laws 67, 
sec. I, originally passed in 1884, did not contain the word “deliver.” By amendment in 
1908, 99 Ohio Laws 257, it was provided that no one should deliver an article of food 
which was adulterated, and Ohio G. C. set. §774 contains this same prohibition. It is only 
fair to assume that the legislature intended the word “deliver” to have force or it would 
not have been added to the statute. Thus, it would seem that a mere delivery of adulterated 
food is a violation of Ohio G. C. sec. §774, a statute passed for the protection of the 
public, and is negligence per se. Schell v. Du Bois, Admr., 94 Ohio St. 93, 113 N.E. 664 
(1916). 

” Sheffer v. Willoughby, 163 Ill. 518, 45 N.E. 253, 34 L.R.A. 464, 54 Am. St. Rep. 
482 (1896); Merrill v. Hodson, 88 Conn. 314, 91 Atl. 533, L.R.A. 1915B 481 (1914); 
Valeri v. Pullman Co., 218 Fed. 519 (1914); Kenney v. Wong Len, 81 N.H. 427, 128 
Atl. 343 (1925); Nisky v. Child’s Co., 103 N.J.L. 464, 135 Atl. 805 (1927); Beare, 
INNKEEPERS AND Hore s, sec. 169 (1906). 

For an interesting comment on the authenticity of the early English “precedent” re- 
lied upon by the above cases, see Meticx, THe Sate or Foop anp Drink (1936) note 
pp. 201, 2, where the author points out that the early common law considered a taverner 
as both giving and selling his food and drink, and imposed upon him an absolute duty to 
furnish wholesome victuals. See also note 2, Ch. I, of Metick, supra. 

* Fried vy. Child’s Dining Hall Co., 231 Mass. 65, 120 N.E. 407, 5 A.L.R. 1100 
(1918); Barrington v. Hotel Astor, 184 App.Div. 171 N.Y.Supp.840 (1918); Greenwood 
v. Thompson Co., 213 Ill. App. 371 (1919); Smith v. Carlos, 215 Mo. App. 488, 247 
S.W. 468 (1922); Temple v. Keeler, 238 N.Y. 344, 144 N.E. 635 (1924); Cushing v. 
Rodman, 82 Fed. (2d) 864 (1936); Heise v. Gillette, 83 Ind. App. 551, 149 N.E. 182 
(1925); Stanfield v. Woolworth Co., 143 Kan. 117, §3 Pac. (2d) 878 (1936). 

2° Two earlier cases in the lower courts held that serving pie to a patron for con- 
sumption on the premises constitutes a sale of the pie by the restaurant keeper. Clark 
Restaurant Co. v. Simmons, 29 Ohio App. 220, 163 N.E. 210 (1927); Woolworth Co. v. 
Wilbois, 8 Ohio L. Abs. 16 (1929). 
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dinner is ‘ 


‘a mere gratuity and not a part of the dinner and therefore 
not connected with the sale.” 

The argument of defendant seems to be that there was no warranty 
with the water because no separate price was charged for the water. It 
can readily be seen that if the presence of a warranty is to depend upon 
the existence of a price tag on the warranted article, its value to the 
consuming public will be greatly restricted. There are often many items 
of food, varying in number with the policy of the particular restaurant, 
for which no separate price is charged, which are not ordered by the 
patron and yet are served to him with his order. It would seem that title 
passes, at least to as much as he consumes. 

An analogy may be drawn from those cases which have held that 
the serving of game, liquor and adulterated food at restaurants and 
boarding houses violates statutes prohibiting the sale of such commod- 
ities..* In the Worcester case** the court declared that “the purchase 
of a meal includes all the articles that go to make up the meal. It is 
wholly immaterial that no specific price is attached to those articles 
separately.” 

However, it doesn’t seem necessary to establish a sale of the water in 
order to impose a warrantor’s liability upon the defendant. A sale is not 
the only transaction in which a warranty may be implied.** The rela- 
tionship between the parties was at least a contractual relationship** and 
“every argument for implying a warranty in the sale of food is applicable 
with even greater force to the serving of food to a guest or customer in 
an inn or restaurant.””° 

The reason for implying a warranty is public interest in the preser- 
vation of health*® and it seems desirable for courts to extend the doc- 


7 


trine’’ to keep pace with modern conditions. With so many of our 


population depending upon restaurants, hotels and other eating places for 
their meals and with the extreme difficulty of proving negligence in such 
cases, the imposition of an absolute liability for the wholesomeness of all 


? Commonwealth vy. Worcester, 126 Mass. 256 (1879), (intoxicants with meals); 
State v. Lotti, 72 Vt. 115, 47 Atl. 392 (1900), (liquor with meals); Commonwealth v. 
Warren, 160 Mass. 533, 36 N.E. 308 (1894), (impure milk served with meals); People 
v. Clair, 221 N.Y. 108, 116 N.E. 868, L.R.A. 1917F 766 (1917), (partridge served out 
of season); Commonwealth v. Miller, 131 Pa. 118, 8 Atl. 938, 6 L.R.A. 633 (1896), 
(oleomargarine served with meals). 

1? Note 11, supra. 

18 Friend v. Child’s Dining Hall Co., note 9, supra; Barringer v. Ocean S. S. Co., 
240 Mass. 405, 134 N.E. 265 (1921); Wittiston, Saces (2 ed.), sec. 242b. 

** Cushing v. Rodman, note 9, supra. 

15 WILLISTON, note 13, supra. 

1° Weideman v. Keller, 171 Il. 93, 49 N.E. 210 ( 

17 Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 79 


1897). 
0, §9 A.L.R. 1164 (1927). 
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food items served in connection with the meal is desirable.’* This liabil- 
ity may be justified for the same reason that one who chooses to engage 
in an ultra-hazardous activity is held absolutely liable.*® 

Joun M. BowsHErR 


1° The rule laid down in the Year Books recognized an insurer’s liability upon tav- 
erners, victuallers and the like. “For if I come into a tavern to eat and the taverner gives 
and sells me beer or goods which is corrupt, by which I am put to great suffering, I shall 
clearly have an action against the taverner on the case even though he makes no warranty 
to me.” Year Book 9 Hen. VI 53. (Writer’s Italics) This liability arose from the calling 
or trade of the seller and as the result of old criminal statutes bottomed on public policy. 
Burnby v. Bollett, 16 M. & W. 644, 153 Eng. Rep. 1348; Ames, Lectures on LEGAL 
History, p. 137; 3 Hotpswortnu, History or ENnGiisn Law, pp. 385, 386, 447, 448; 
Me ick, note 8, supra. The same reasons for the enforcement of the rule exist with even 
greater force today. 

1° Parks v. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914). See 25 Yale L.J. 679 
(1916). 


TRADE REGULATIONS 


EMPLOYER PROTECTION FROM EMPLOYEE COMPETITION 
AFTER A TERM OF EMPLOYMENT 


In the comparatively recent case of Curry v. Marquart,’ the Su- 
preme Court of Ohio had occasion, for the first time, to consider the 
extent to which Ohio employers can protect themselves from the com- 
petition of former employees. Plaintiff’s business was that of dealer in 
milk at wholesale, for whom the defendants operated a route. No writ- 
ten lists of customers passed from employer to employees, nor did the 
employer exact of these routemen covenants not to compete after the 
termination of the employment. After a period of a few months, the 
defendants broke off the relationship to establish a similar business, 
competitive to the extent that their new route covered a portion of that 
previously operated by them for the plaintiff. Faced with this threat of 
competition at the hands of those familiar with his customers, plaintiff 
sought the aid of a court of equity. Ohio doctrine seemed to favor his 
suit, for in French Bros. Bauer Co. vy. Townshend Bros. Milk Co.* the 
Court of Appeals for the First District had, despite the absence of a 
written list of customers, enjoined similar employee competition on the 
basis of a tort of unfair competition. But the Court of Appeals ruled 
contrariwise in the instant litigation. ‘Taking the case on a certification 
of conflict, the Supreme Court adopted the view espoused by this latter 
appellate court. 


1 133 Ohio St. 77, 11 N.E. (2d) 868 (1938). 
21 Ohio App. 177, 152 N.E. 675 (1925). 
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Although this view represents the weight of authority in the United 
States today,* its logical foundations are none too secure. For if the 
absence of a written list is thought to gain its significance from equitable 
considerations, the answer is that equity has not been hesitant in the 
protection of intangible property rights, and that the right to carry on 
a business free from unfair competition has often been termed a property 
right sufficient to satisfy equity’s demand.‘ Functionally viewed, the 
employer’s economic interest is no different where the identity and 
knowledge of his customers is carried away in the employee’s memory 
than when the appropriation is via a written list. On the other hand, if 
equity’s refusal to relieve is based on the fact that the employer can 
point here to nothing that belongs to him, the same must generally be 
true even though a written list has changed hands. Surely the challenge 
to orthodox conceptions of what is the property of the employer and 
what of the employee cuts deeper than the form of the transaction 
between employer and employee. 

The failure of the Supreme Court of Ohio to accord to the employer 
the maximum protection judicial legislation has devised for the situation 
where no express covenant is involved, renders all the more pertinent 
an examination of the extent to which such protection can be secured, 
under present Ohio authorities, through dependence upon contract rather 
than tort. Into this area the Supreme Court has never yet gone; the 
decisions of the inferior state courts must continue to provide the answer. 

In Jewel Tea Co. v. Wilson® the covenant of a tea and coffee sales- 
man not to compete in the city of Cleveland for one year after leaving 
the plaintiff’s employ was held valid by the Circuit Court of Cuyahoga 
County, although injunctive relief was denied because of the wrongful 
discharge of the salesman. The court regarded as immaterial the fact 
that the employee disclosed no confidential information nor solicited 
any of the plaintiff’s customers, contenting itself with the statement that 
the enforceability of such a contract is “too well established to require 
discussion.” In support were cited several leading decisions of the Ohio 
Supreme Court, including Lange v. Werk® and Lufkin Rule Co. v. 
Fringeli.’ But these cases approved promises connected to the sale of a 
business or the dissolution of a partnership; not one considered an 
employer-employee covenant. By reliance upon such cases as precedent 


* 23 A.L.R. 423 (1923); 34 A.L.R. 399 (1925); 54 A.L.R. 350 (1928); RestaTE- 
MENT, AGENCY, sec. 396(b). 

* Dehydro, Inc. v. Tretolite Co., §3 Fed. (2d) 273 (D.C. Okla. 1931); Hill Grocery 
Co. v. Carroll, 223 Ala. 376, 136 So. 789 (1931). 

® 20 Ohio C.C. (N.S.) 233 (1912). 

* 2 Ohio St. 520 (1853). 

* 57 Ohio St. 596, 49 N.E. 1030 (1898). 
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the court must be understood to have meant that a restriction which is 
reasonable when attached to the sale of a business and its goodwill is 
also reasonable if ancillary to a contract of employment. Although, at 
the time Jewel Tea Co. v. Wilson* was decided, little, if any, specific 
authority advocated a distinction between these types of covenants, there 
was increasing recognition of their economic dissimilarity, especially in 
England, where courts were becoming more reluctant to uphold employ- 
ment covenants than sale covenants, This attitude was the result of a 
realization that, with the sale of a business, a promise not to compete 
and its fulfillment is ordinarily essential for an adequate delivery of the 
goodwill to the purchaser; but that this is not true where the promisor 
sells his services. The attempt of an employer to do more than protect 
his business from inroads which his former employee is enabled to make 
by virtue of a confidential relation or knowledge of trade or business 
secrets is to seek a special advantage which is not rightly his. An addi- 
tional factor, increasingly apparent, was the inequality of bargaining 
power which is ordinarily characteristic of employment contracts, but 
not of vendor-vendee contracts. The tendency in England to draw this 
distinction as a rule of law culminated just four years after the Jewel 
case in Morris vy. Saxelby,® in which the House of Lords held that a 
covenant exacted by the purchaser from the vendor on a sale of the 
goodwill of a business should be differentiated from a covenant exacted 
by an employer against his employee, and that, in the latter case, where 
there is no violation of the employet’s business secrets, a covenant against 
competition will not be enforced. This rule has been generally followed 
in Great Britain.*® Its narrowing effect is well brought out in an article 
by Farwell, Covenants in Restraint of Trade as between Employer and 
Employee.™ 

The doctrine of Morris v. Saxelby’* has been slow to penetrate the 
United States; it made virtually no inroads in this country until the 
depression dramatically increased the acuteness of the problem of 
employee restrictions. No doubt Williston’s criticism of Morris v. 
Saxelby** was influential in the reluctance of the American courts to 
adopt its principles. In the 1920 edition of his work on Contracts** 


“unadvisable as a positive rule 


Williston referred to this differentiation as 

® 20 Ohio C.C. (N.S.) 233 (1912). 

* 1 A.C. 688 (Eng. 1916). 

2° Attwood v. Lamont, 3 K.B. 571 (Eng. 1920); Dossor v. Monaghan, N.I. 209 
(Eng. 1932). 

1 44 L.Q. Rev. 66 (1928). 

12 1 A.C. 688 (Eng. 1916). 

18 ibid. 


4 . 
1 WiLLisTon, ConTRACTS, Sec. 1643 (1920). 
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of law.” In 1937, in the Revised Edition of the same work,** the above 
statement is reiterated, but it is conceded that “there is a tendency in the 
United States to follow the English courts in differentiating between 
contracts in restraint of trade and contracts in restraint of employment.” 
As a consequence of this depression infiltration the law in the United 
States is in a state of flux. This is vividly revealed by the treatment of 
the matter in the Restatement of Contracts. Section 516 (f) apparently 
adopts the Williston theory that a bargain by an employee not to com- 
pete with his employer is valid and enforceable. Yet the comment on 
clause f states that such a promise will not ordinarily be enforced so as 
to preclude the employee from exercising skill and knowledge acquired 
in his employer’s business even if the competition is injurious to the latter, 
except so far as to prevent the use of trade secrets or lists of customers, 
or unless the services of the employee are of a unique character. The 
comment thus sounds more in terms of the English doctrine of Morris 
v. Saxelby.’® 

That the general confusion on this subject has not escaped Ohio is 
well portrayed in Federal Sanitation Co. v. Frankel.*" There a contract 
restraining a salesman from competing with his employer within a cer- 
tain territory for twelve months after the termination of his employment 
was held valid by the Court of Appeals for the Eighth District.** After 
discussing Lange v. Werk*® and Lufkin Rule Co. v. Fringeli®® and 
drawing no distinction between those vendor-vendee covenants and the 
employer-employee covenant under consideration, the court, paradoxi- 
cally enough, quoted a passage from an annotation to the Connecticut 


1 


case of Samuel Stores v. Abrams.» The Samuels case expressly recog- 


nizes and approves Morris v. Saxelby,”* and the paragraph of the anno- 
tation quoted leans decidedly toward the English point of view, stressing 
the importance of the confidential and personal nature of the employ- 
ment. The obvious ambiguity of the decision renders it of negligible 
value as authority for either the older or the Morris v. Saxelby rule. 
The decision in Electric Co. v. Kendall,” also by the Court of 
Appeals for the Eighth District,”* represents, on the other hand, a clear- 


15 Wittiston, Contracts, (Rev. Ed.) sec. 1643 (1937). 

© 1 A.C. 688 (Eng. 1916). 

17 34 Ohio App. 331, 171 N.E. 339 (1929). 

18 Judges Middleton and Mauck of the Fourth and Judge Hauck of the Fifth Dis- 
tricts sitting in place of Judges Sullivan, Vickery, and Levine, of the Eighth District. 

1° 2 Ohio St. 520 (1853). 

?° s4 Ohio St. 596, 49 N.E. 1030 (1898). 

*1 94 Conn. 248, 108 Atl. 541 (1919), in 9 A.L.R. 1450, at p. 1468. 

*? 1 A.C. 688 (Eng. 1916). 

*8 27 Ohio L. Rep. 679 (1928). 

** Before Judges Sullivan, Vickery, and Levine. 
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cut adherence to the older view. The defendant was placed in charge 
of the plaintiff’s service department under a contract prohibiting him 
from engaging in similar business in the same county for a specified 
length of time. The contract was approved, the court again citing 
Lange v. Werk” as the governing rule in Ohio. The Court of Appeals 
for the Ninth District demonstrated a similar attitude in Null v. Guil- 
liams.** ‘There a covenant was enforced which precluded the defendant, 
who had formerly operated plaintiff’s retail milk route, from soliciting, 
not only the patronage of the customers previously served by him, but 
also everyone else living along the line of the route. The breadth of 
the decree necessitates its being viewed as an illustration of the old rule. 
The most recent Ohio case in point, Individual Damp Wash Laundry 
Co. v. Myers," emanating from the Hamilton County Common Pleas 
Court, is of little or no help here, since the relief sought and granted— 
an injunction against defendant’s diverting the route customers of his 
former employer for one year—was so modest that it would be obtain- 
able even under the English rule. 

The employee restriction problem, emphasized by the depression, has 
been met by most American courts through the use of equitable and other 
discretionary devices, rather than by resort to the English method of 
limitation. ‘This technique, like the English rule, tends to narrow the 
restraint available to the employer, but not necessarily with the same 
results. A covenant, unenforceable under the English rule because it 
involves no business secrets, may not be subject to attack by any of these 
equitable or discretionary devices. Conversely, a contract which is valid 
under Morris v. Saxelby,”* in the light of its substantive restraint, may 
not be enforceable when tested by American limitations. One of these 
limitations which has been invoked to justify a refusal of relief is the 
This doctrine has been used in Ohio where 


doctrine of ‘‘clean hands.””® 
the employer has breached the contract which he seeks to enforce,*” but 
any further extension of it has apparently been rejected.** In fact, the 
inverse application of the “clean hands” doctrine might be inferred from 
the attitude of the court in Null v. Guilliams,** where the employee left 


*° 2 Ohio St. 520 (1853). 

*® 22 Ohio L. Abs. 602 (1936). 

** 26 Ohio L. Abs. 142, 10 Ohio Op. 517 (1938). 

“1 A.C. 688 (Eng. 1916). 

“* Economy Grocery Stores Corp. v. McMenamy, 290 Mass. 549, 195 N.E. 747 
(1935); Carpenter v. Southern Properties, 299 S.W. 440 (Tex. Civ. App. 1927). 

*” Jewel Tea Co. v. Wilson, 20 Ohio C.C. (N.S.) 233 (1912). 

*In Red Star Yeast Products Co. v. Hague, 25 Ohio App. 100, 157 N.E. 393 
(1927), it was declared immaterial whether or not the defendant’s discharge was justifiable, 
since the covenant was to apply on defendant’s leaving the employer’s service for “what- 
soever cause.” 


82 22 Ohio L. Abs. 602 (1936). 
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the plaintiff’s service without notice. Another of these equitable con- 
cepts is that of gross inadequacy of consideration. Its application rele- 
gates the employer to his remedy at law when the degree of inequality 
of benefits under the contract shocks the conscience of the court.* 
Still another limitations, closely analogous to that of gross inadequacy of 
consideration, is the illusory contract doctrine, under which contracts 
terminable at will have been declared void, although a reasonable period 
of performance under such contracts has generally rendered them 
enforceable.** 

A decision by the Court of Appeals for the Eighth District, Red 
Star Yeast Products Co. v. Hague,** has been cited as an example of an 
illusory contract made enforceable by “part performance.”** The cov- 
enant of a salesman not to compete within a certain area for six months 
after leaving the plaintiff’s service was held valid, the court relying on 
the Jewel case as the controlling authority. The court here declared 
that, had not the record revealed extended performance under the con- 
tract, which was on a monthly basis, it would have been unenforceable, 
because four weeks of employment is inadequate in comparison with 
six months of restraint. It is submitted that this does not demonstrate 
that the court treated the case as one of “part performance” of an 
illusory contract, for the contract here was not terminable at will. 
Rather did the court, in determining whether or not the contract was 
reasonable, include balance of consideration as an essential element. 
Such a theory was partially relied upon back in 1711, in the leading 
case of Mitchell v. Reynolds.*" For over one hundred years after that 
decision it was unsettled whether legal consideration or balanced con- 
sideration was necessary to support this type of contract. In 1837 the 
doubt was finally resolved in Hitchcock v. Coker,** which ruled that 
valuable consideration was sufficient. It is demonstrative of the diver- 
gency between the recent English and American development that 
Morris v. Saxelby*® specifically repudiated the use of the balance of 
consideration concept as a solution of the problem of employee restraint. 

Save for the Frankel case’s flirtation with the rule of Morris v. Sax- 
elby*® and the suggestion in the Red Star case of a revival of the bal- 
anced consideration theory, the Ohio cases to date appear to follow the 


33 Tove. v. Miami Laundry Co., 118 Fla. 137, 160 So. 32 (1935). 

** See Note, The Enforceability of a Promise Not to Compete after an Employment 
at Will, 29 Col. L. Rev. 347 (1929). 

*° 25 Ohio App. 100, 157 N.E. 393 (1927). 

86 Wittiston, Contracts (Rev. Ed.) sec. 1643 (1937). 

37 24 Eng. Rep. 347 (1711). 

58 112 Eng. Rep. 167 (1837). 

° 1 A.C. 688 (Eng. 1916). 

“° ibid. 
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old rule. But even were Ohio courts in general to espouse one or both 
of these limitations the Ohio employer would still stand to gain more 
protection through the use of an express covenant than by reliance upon 
an implied covenant, as the latter has been restricted in Curry v. 
Marquart.” Joun R. Younc 

*2 133 Ohio St. 77, 11 N.E. (2d) 868 (1938). 


TRUSTS 


RESERVATION OF Powers IN A Livinc Trust 


The Supreme Court of Ohio has recognized the validity of living 
trusts in a recent case which represents a complete reversal of the court’s 
former attitude toward these devices. Due to the great number of living 
trusts now existing in this state, as well as elsewhere, and to the great 
degree of convenience that may be achieved through the continued rec- 
ognition thereof, a discussion of the development of the problem in Ohio 
does not seem inappropriate. To attempt a review of all the decisions 
in this country dealing with the subject would result in a work too 
lengthy for the purposes for which this article is intended. This dis- 
cussion, therefore, shall be directed chiefly to the development of the 
law in Ohio and references to authority outside the state shall be made 
only for the purpose of comparison and contrast. 

In October of 1913, one Thomas H. White conveyed certain real 
and personal property to the Cleveland Trust Co., giving the trust com- 
pany broad powers in the matter of investment and reinvestment and 
unrestricted power to manage as if the absolute owner, but retaining for 
himself the net income for life and such of the principal as the trustee 
should deem necessary. White was to have free use of the realty and 
was to pay the taxes thereon, was to have the right to demand from 
the trustee a transfer of voting rights in certain stocks, and was to have 
the right, subject to the trust company’s approval, to revoke the trust. 
The agreement further stipulated that after the death of White the 
property was to be held in trust for certain named individuals. On the 
same day, White executed a will devising all of the property to the trust 
company to be disposed of according to the terms of the trust agreement. 
Mr. White died in 1914. In January of 1934, the trust company 
brought an action under section 10504-66 of the General Code for a 
construction of the so-called trust agreement. —The Common Pleas court 
of Cuyahoga County held the trust agreement was testamentary in 


* Cleveland Trust Co. v. White, 134 Ohio St. 1, 15 N.E. (2d) 627 (1938). 
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character which in legal effect created a mere agency that was termi- 
nated by the death of Thomas H. White. Two of the interested bene- 
ficiaries perfected an appeal to the Court of Appeals for the 8th District 
and procured a ruling that the powers reserved to the settlor were not 
inconsistent with the validity of the trust.* Upon granting of a motion 
therefor, the case was certified to the Supreme Court which affirmed the 
judgment of the Court of Appeals. 

The Supreme Court, speaking through Judge Zimmerman, an- 
nounced the proposition that an otherwise effective trust was not ren- 
dered nugatory by the reservation to the settlor of the following rights 
and powers: (1) The use of the property and the income therefrom 
for life; (2) the supervision and direction of investments and reinvest- 
ments; (3) the amendment or modification of the trust agreement; 
(4) the revocation of the trust in whole or in part; (5) the consump- 
tion of principle. Relying on sections 57 and 361 of the Restatement of 
the Law of Trusts, the court said that if an effective trust was created 
during the settlor’s lifetime the disposition did not become testamentary 
because there was to be no application of the property until after his 
death. “One who constructs a valid present trust, providing for a life 
estate in himself with a further trust in favor of other beneficiaries on 
his death, grants to such beneficiaries an immediate equitable title in 
remainder, and the arrangement is not of a testamentary nature.’”* 

Such a holding is unexpected in view of two earlier rulings of the 
Ohio Supreme Court in which a contrary doctrine was announced. The 
first of these cases was Worthington, Admr. v. Redkey.* In that case, 
the settlor, by a writing, transferred to a trustee a sum of money, “in 
trust,” to be distributed to certain named charities after his death and 
reserved to himself the power of revocation. On the same day he made 
a will leaving out the legatees named in the trust agreement. In holding 
the trust invalid, Chief Justice Davis said that “if the money has not 
irrevocably passed out of his control to the donees, or to a trustee for 
them, then this writing is, at best, no more than an ineffectual testa- 
mentary disposition.”® At the time this case was decided, there existed 
sufficient authority elsewhere in the United States to justify the court in 
reaching the opposite conclusion,” and with the exception of an apparent 
inconsistency among the decisions in Massachusetts and one or two other 
cases, noted hereafter,’ the majority of American jurisdictions have 

* Cleveland Trust Co. v. White, 24 Ohio L. Abs. 629 (1937). 

* Cleveland Trust Co. v. White, 134 Ohio St. 1, 15 N.E. (2d) 627 at pp.7-8. 

* Ohio St. 128, 99 N.E. 211 (1912). 

® Ihid., at pp. 135-6. 

® Stone v. Hackett, 12 Gray 227 (Mass. 1858); Lines v. Lines, 142 Pa. 149, 21 Atl. 


809 (1891); Brown v. Spohr, 180 N.Y. 201, 73 N.E. 14 (1904). 


" See note 16, infra. 
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adopted a rule contra to that of the Redkey case, a rule announced in 
the leading case of Stone v. Hackett.* 

At the time of the Redkey decision, the trust companies in Ohio were 
administering a great many living trusts the validity of which would be 
denied if ever tested in the courts on the basis of the Redkey case. To 
avoid this contingency, the trust companies exerted sufficient pressure 
on the legislature to secure an amendment to section 8617 of the Gen- 
eral Code. At the time the Redkey case was decided, that section read: 
“All deeds of gifts and conveyances of goods and chattels, made in trust 
to the use of the person or persons making them, shall be void and of 


9 


no effect.”” In 1921, an amendment became effective which provided 
that a trust for the exclusive use of the creator was void but that the 
creator could reserve to himself “any use of power, beneficial or in 
trust, which he might lawfully grant to another, including the power 
to alter, amend or revoke such trust, and such trust shall be valid as to 


10 


all persons,”*® except that any beneficial interest reserved could be 
reached by creditors and that creditors could compel the exercise of the 
power of revocation “to the same extent and under the same conditions 
”11 Since this amend- 
ment made only trusts for the exclustve use of the creator void, if the 


that such creator could have exercised the same. 


trust provided that the property go to another after the death of the 
settlor it was not for the exclusive use of the settlor and therefore not 
void, and an entering wedge was created whereby the court could mod- 
ify its ruling in the Redkey case. 

The first test of the effect of this amendment came in 1928 in the 
case of Union Trust Co. v. Hawkins. There the settlor delivered to the 
trust company certain property and reserved to herself the net income, 
and the right to alter, to withdraw the principal and to revoke. By a 
supplemental agreement, made subsequent to the amendment of section 
8617, she disposed of the property after her death. In an opinion by 
Chief Justice Marshall, the Supreme Court held that, since the settlor 
reserved the right to modify and revoke, there was not, at common law, 
a full and complete transfer and that the transaction was testamentary 
in character, basing the decision on the authority of the Redkey case. On 
rehearing, however, this opinion was withdrawn and another opinion 
substituted therefor in which the trust was held valid on the basis of 
section 8617 as amended.” In his second opinion in the case, Marshall 

* Supra, note 6. 

® Ohio G. C., sec. 8617 (1921). 

? Ohio G. C., sec. 8617 (1939). 

** Ibid. 


1 Union Trust Co. v. Hawkins, 121 Ohio St. 159, 167 N.E. 389 (1930). For a 
more detailed discussion of this case, see Rowley, in 3 Cin. L. Rev. 361 (1929). 
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held to his common law view and decided in favor of the validity of the 
trust only on the basis of the statute. He said that the words contained 
in the amended statute, “and such trust shall be valid as to all persons,” 
were susceptible of the interpretation that the trust was valid as to heirs 
and next of kin, and that it might operate as a devolution of property 
after death without being executed with the formalities of a will. “It is 
quite certain that it has been so regarded and trust agreements have been 
made since that amendment to such an extent as to have become a rule 
of property. Large estates have been distributed on the faith of their 
validity and in accordance with the expressed wish of the creators. These 
distributions should not be disturbed at this time upon a doubtful inter- 
pretation of ambiguous legislation.”’** Although a somewhat strained 
construction of the statute was applied, a desirable and convenient result 
was reached. 

Bearing in mind, then, the early denial of the validity of such trusts 
as seen in the Redkey case, along with the fact that but for section 8617 
the validity would have been denied again in the Hawéins case, the result 
in the recent White case is surprising, particularly if considered in the 
light of certain statements made by Judge Zimmerman. “Certain lan- 
guage in the Hawkins case, unnecessary to a decision on the ground 
adopted by the court, (the statute) is to the effect that in the absence 
of a statute permitting it, a valid trust cannot be recognized where the 
settlor reserves the right of revocation. Such expression is opposed to the 
rule announced by all the courts of last resort in other jurisdictions which 
have spoken on the subject, and cannot be regarded as controlling in 
Ohio, irrespective of Sec. 8617.”"* So the court has swung around from 
the Hawkins case and has adopted the view of Stone v. Hackett, thereby 
virtually overruling the Redkey case. 

Judge Zimmerman has, in the opinion of the writer, announced a 
desirable doctrine and one which is amply supported by reputable Amer- 
ican authority.*° Living trusts provide a convenient method for the 


' 

1 Thid., p. 180. 

™ Cleveland Trust Co. v. White, 134 Ohio St. 1, 15 N.E. (2d) 627 at p. 11. 

*° In jurisdictions outside Ohio there seems to be little trouble in holding trusts valid 
where the settlor has reserved only the income for life and a power of revocation. But as 
other powers are reserved, the problem becomes more difficult and it becomes a question of 
degree whether the settlor has created a trust or a mere agency. The cases in any one 
jurisdiction are, however, fairly consistent, with the exception of Massachusetts where 
there exists an apparent inconsistency. Although Massachusetts is the jurisdiction of Ssone 
v. Hackett, that court held in McEvoy v. Boston Five Cents Savings Bank, 201 Mass. 50, 
87 N.E. 465 (1909) that the retention by the settlor of the right to be paid such sums as 
she should demand during her life and the retention of the power to revoke, coupled with 
a general absence of powers in the named trustee, makes the disposition after the death 
of the settlor invalid as testamentary. This is a leading case on reservations sufficient to 
defeat a trust and is relied on and followed in Warsco v. Oshkosh Savings and Trust Co., 
183 Wis. 156, 196 N.W. 829 (1924). It is, however, difficult to reconcile with the Massa- 
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handling and devolution of property, and since creditors are sufficiently 

protected by the provision in section 8617 permitting them to compel a 

revocation, there would seem to be no objection to recognizing them. 
James F. BELL, JR. 


chusetts cases of Davis v. Ney, 125 Mass. 590 (1878) where a trust was held valid where 
the settlor reserved the right to draw such sums as he should desire during his lifetime, 
this power being treated the same as power to revoke, and with Jones v. Old Colony 
Trust Co., 251 Mass. 309, 146 N.E. 716 (1925) where validity was upheld even though 
the settlor reserved the power to revoke, modify or change. The only possible distinction 
between the cases is that drawn by the Jones case on the ground that the “nominal trus- 
tee” in the McEvoy case had none of the ordinary powers of the trustee and was in 
substance and effect only an agent of the donor. Aside from the situation in Massachu- 
setts, there are few inconsistencies and there appears to be a definite trend toward the rule 
applied in the White case and in Stone v. Hackett. For a carefully studied review of most 
of the American cases on this subject, see 38 Yale L.J. 1135 (1929) and 73 A.L.R. 209 


(1931). 
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American Poritrics— Peter H. Odegard and E. Allen 
Helms. Harper and Brothers, New York. 1938. 


In the preface to this volume the authors state that it is primarily a 
book for college students. Although essentially a text-book in the field 
of Political Science, it differs widely in both treatment and scope from 
the garden variety of text-book and will prove of interest not only to the 
political scientist but to anyone who has an interest in our government, 
its development and its functions. The authors have shown parties, 
pressure groups, bosses, and machines in action. They discuss the history 
of American politics not only in terms of party leaders and organizations 
but also “in terms of fundamental economic and social cleavages from 


Bacon’s Rebellion to Franklin Roosevelt’s reelection.” 


In pointing out 
that the book is essentially a study of the dynamics of politics, the authors 
make the following interesting statement: “The constitution itself is 
like a skeleton which politics endows with flesh, blood and the breath 
of life. The study of government without regard for political dynamics 
resembles the study of dead bones in a reliquary. For politics is to the 
science of government what physiology and pathology are to the science 
of medicine.” 

The study of politics is divided into two elements, a distinction 
being drawn between political parties, interested chiefly in who shall 
exercise power, representing the durable organizations which ask the 
people to permit them to administer the government, and pressure 
groups, concerned chiefly with how power shall be exercised, i.e., with 
the policy of government. The authors first take up an historical study 
of these two forces, tracing them through the beginnings of political 
parties 2s seen in the split during Revolutionary War times between 
Whig and Tory on down to the present day trend toward a split 
between Liberal and Conservative, and show how these forces mani- 
fested themselves in the conflict of interest that has constantly been 
present in the American political scene. 

One of the most interesting parts of the book from the standpoint 
of a lawyer or student is the discussion of the effect of politics on Con- 
gress, the executive, and especially on the courts. In regard to the 
United States Supreme Court, this can best be summed up in a quotation: 
“Tf it is too much to say, as Brooks Adams says, that the court has always 
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had a partisan bias, it is none the less abundantly clear that partisanship, 
both nominal and real, has influenced its composition and that its deci- 
sions have in turn played a prominent role in American party battles.” 
The American constitutional system has been the basis for criticism 
because “in passing upon the constitutionality of legislation it (the court) 
must decide matters of policy and its decisions are therefore political in 
a very real sense.” 

The main theme of this book is the contest of various interest groups, 
and the authors point out the pressure which these groups, economic and 
sectional, exert upon parties and government: pressure which is seen in 
every phase of politics—bosses and machines, nominations, financing of 
campaigns, propaganda, and the verdict of the voters. The closing note 
is one of tolerance for minor parties and pressure groups. “The future 
of modern democracy will depend upon the extent to which it affords 
opportunity for a peaceful—and, one is tempted to say piecemeal— 
transition from capitalism to democratic collectivism. To accomplish 
this it is vitally necessary that thosé who challenge the existing order, 
either wholly or in part, have ample freedom to do so not only as minor 
parties but as enclaves of pressure and persuasion within the major 
parties. Only thus can both parties move forward with the times and 
avoid that fatal cleavage which results in civil war.” 

One can scarcely refrain from questioning, however, whether the 
authors would be so insistent upon granting such freedom to those who 
would change the existing order if change would result in other than 
“democratic collectivism.” 

IrHAMAR D. WEED 
James F. Bett, Jr. 


JurispRUDENCE — Jerome Hall. The Bobbs-Merrill Com- 
pany, Indianapolis. 1938. 


In this first attempt at a compilation of materials giving a compre- 
hensive survey of legal philosophy, the author has used a three-fold 
treatment. Philosophy of Law, as the first part is described, deals with 
the literature and thought of all the schools of jurisprudence except the 
two most recent, deemed to merit co-ordinate headings. The relation 
between logic and law, the limitation on the use of logic arising from 
the very nature of law, the media through which the logical method 
operates, their value and inherent weakness, and the natural confines 
of any purely deductive or formal science form the subjects of part two 
on Analytical Jurisprudence. Part three, Law and Social Science, is 
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introduced by brilliant passages from Holmes which now seem shibbo- 
leths for the great movement of Sociological Jurisprudence following on 
them. An examination of the scientific method and the character of a 
social science as its subject leads from an inquiry of the attainability of 
scientific exactitude in this realm, to considerations of the nature of law 
and custom, of social and legal institutions, of non-legal and legal social 
control, more particularly of legislation directed toward social ills and 
finally of the nature of the judicial process itself. 

A mere survey of the topics dealt with and the relative space or time 
alloted to each discloses that the entire selection and organization of 
materials was made with the purpose of interpreting legal thought in 
terms of present interests, emphasis and comparisons of value: of digest- 
ing thoroughly important features of the analytical and sociological 
method; but particularly of pointing up to present day implications every 
idea contained either in them or any other of the political, social or legal 
modes of thought. Indeed, the author has in his preface avowed this 
conscious purpose: “Hence that historicism that gives an illusion of juris- 
prudence as ‘far away and long ago’ as quite unrelated to contemporary 
practical problems, has been assiduously avoided.” 

Though, in a general way, this same purpose could always be as- 
cribed to any philosophical work, however it proceeds, the extent of its 
influence here may be discerned in the development of the subdivisions 
within the main sections. Rather than delineating the various schools of 
legal philosophy as such and then evaluating in terms of present contri- 
butions the thinking and writings of their chief originators or exponents, 
the author chooses as his subjects the ideas themselves and then brings to 
bear on them not only the thoughts of their originators but the responses 
of any, whatever their time of writing or their affiliation, who have 
interpreted them in a manner facilitating greater understanding on the 
part of the reader. While dealing with a particular idea, throughout the 
book his technique is much the same: first he gives excerpts setting out 
fully the thought, theory or point of view; then he presents the criticisms 
or counterviews; and closes with the writings of one who has combined 
an appreciation of some genuine value in the idea at hand with a certain 
perspective that prevents its eclipsing other values of a contrary type. The 
result of such an organization is to provide a stimulating atmosphere of 
thought and always to inculcate the fact that the philosophy of law is 
in a constant state of flux. No philosopher, however great his insight, 
can so overcome the limitations of his own experience and the social 
background of his time as to be able to write unchallenged answers to 
the important questions involved. So influenced is the author by the 
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realization of the import of this truth that he creates in every part of the 
book the impression of opinions vying against other opinions, checking 
them and testing them. Continually the reader is challenged to select 
the sounder of various views presented or to formulate another tenta- 
tively that one would think defendable against all the criticisms levied. 
So there is in this method of treatment, which the author has utilized 
well, a strong stimulus to thought and a safeguard against passive or 
mere absorptive reading. 

The method serves another and more important function in its irre- 
sistible influence on attitudes. When theories or explanations of this or 
that phenomenon of society are set forth, they have an authentic, forceful 
and convincing character that cannot but appeal in some small degree. 
A view that varies but slightly is presented by another author, and the 
imperfection in the original thought that induced this divergent opinion 
is then sensed. Soon the reader is finding himself in partial or complete 
agreement with one who asserts himself to be in opposition to the original 
thinker. The process frequently repeated concerning those very ideas 
which form the rationale of all the body of doctrine and rules which we 
call law, induces a reluctance to hold any view right and all others 
wrong, an appreciation of all the views thus far propounded, a broader 
glimpse of the function of law and, out of these, a tolerance and recep- 
tiveness to new ideas. These contributions the book makes; and I believe 
that the author regarded this broadening of viewpoint as its major pur- 
pose and well adapted his manner‘and order of presentation to that end. 

There is here accumulated a wealth of material organized in such a 
way that one can easily find an excellent collection on any phase of 
thinking to which his interests may lead him. Nevertheless, some loss 
of value seems inevitable dependent on the end to which the book is 
adapted. The author states it is designed to be used as a sourcebook; 
and, when employed for this purpose the scheme of organization accord- 
ing to ideas is particularly helpful. But the selector of choice bits will 
fail to attain the perspective that may be derived from following the 
evolution in thought from the opening words of Aristotle to the closing 
sentences concerned with the technicalities of accurate research. For 
one already widely read in legal philosophy or for the student being 
furnished this perspective from other sources, this loss would not be 
serious; but for one in another field choosing this work as a way of 
acquainting himself with the philosophical thought of the law or for the 
practicing attorney this would be important. On the other hand, were 
the book to be read entirely or not at all, many including the intelligent 
layman and the practicing lawyer might be deterred by its length. 
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Furthermore, the novice seeking the “feel” of the subject may find that 
the mass of the material itself involves him in such minute detail — par- 
ticularly in the latter half of part two — as to make it difficult to follow 
the continuity and to see the well-worked-out plan of development. The 
decision as to its best utilization must rest on the balancing of these 
features. My own view is that it can very profitably be used as a source- 
book for courses, but that only a few students, instructors or attorneys 
will find it desirable to read it “straight through.” Yet, I believe the 
author has done remarkably well the task he set out, and that he himself 
might concur in these evaluations. 

Except for the observation that the section dealing with the charac- 
teristics of the scientific method do not seem on equal quality with the 
remainder of the book, the sole criticism relative to content is that the 
detailed elaboration of the media of the analytical method seems unwar- 
ranted by the prospective interest of readers. The deviation occurring in 
this portion of the writings from the usual vivid and attractive quality 
of the material seems not wholly attributable to the formal, automatic 
and mechanical attributes of the analytical method itself. In spite of my 
own enjoyment particularly of the first sections of the treatise and in 
spite of the relative allotments of material, it is my own prediction that 
the unrestrained reader will find himself turning about in the pages of 
part three and will be more than pleased with the quality and selection 
of articles he finds there. 

AnNA Faye BLACKBURN 


JuRIsPRUDENCE — Francis P. LeBuffe and James V. Hayes. 
Fordham University Press, New York. Third Edition, Re- 
vised, Augmented. 1938 


Today many parts of the world have adopted the totalitarian phil- 
osophy of law. “Man as man, with God-given, natural, pre-State rights, 
is, we are told, an exploded myth.” “Against this totalitarian, absolutist 
philosophy of law this book stands in flat contradiction.” This is the 
theme of “Jurisprudence” by LeBuffe and Hayes, as expressed in the 
preface to this third edition. This work on Jurisprudence is a revision 
of a digest of lectures published in 1924. The volume is committed to 
the development of Scholastic Jurisprudence, “much of which lies at 
the very heart of our American Jurisprudence.” 

This development necessarily entails an investigation of the Natural 
Law, for it “‘s first in order of thought and superior in way of authority 
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and ultimate as the source of all obligation.” The authors point out that 
men have quite generally held that there is a Natural Law. Such Law 
has been misinterpreted, but the fact that it has been misinterpreted is 
no reason for denying it. There is sufficient proof for the existence of 
Natural Law. Such proof may be adduced either from reason alone, 
from general history, or from legal history. Proofs from reason alone 
may be found in Ethics, Rational Psychology, and Comparative Psychol- 
ogy. Historical proof is found in the “universality with which peoples at 
all times have admitted a Natural Law.” 

In legal history, while it is not maintained that the decisions were 
based on Natural Law, still the judges recognize the Natural Law 
behind the Positive Law. The authors point out that while Positive 
Law is not necessarily a conclusion from the Natural Law, nevertheless 
Positive Law should not contradict Natural Law. Whenever such a 
contradiction exists, Positive Law must give way to the superior Natural 
Law. 

In addition to Scholastic Jurisprudence, which the authors maintain 
is “the traditional philosophy of American Law,” three other schools of 
Jurisprudence are prominent in recent American legal thought, viz., 
Sociological Jurisprudence, Economic Determination and Realism. Each 
of these schools is analyzed. The Sociological Jurists are said to “fail to 
accept a sound philosophy which establishes an objective standard of 
value wherewith to measure the propriety of suggested human interests.” 
The Economic Determinists are- accused of attempting to prove too 
much when they urge economic motives as the exclusive influence in 
human action. They are said to over simplify the problem. The authors 
are particularly critical of the Realists. ‘The Realists are charged with 
failing to sift the evidence impartially and are said to lack a true scientific 
attitude. The authors believe that one is justified in inferring that the 
Realists desire the collapse of the whole common law theory and the 
replacement of such theory with “a theory of judicial free decision 
untrammeled by precedent or principle.” 

Turning from the schools of American Jurisprudence to Totalitarian 
theories of law, the authors undertake an appraisal of the Fascist, the 
Nazi, and the Communist concept of law. They point out that while 
Fascism theoretically rejects the doctrine of Natural Law, many parts of 
the Fascist program are in harmony with Natural Law. Under the 
Nazi state, natural law is not recognized and “‘natural rights are non- 
existent.” Under the Communist concept of law there “is no notion 
of fundamental natural justice” and, as against the state, “no natural 
rights are enjoyed by the citizen.” 
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Looking to the implications of law, the authors state that law always 


‘ 


implies “oughtness” or obligation, sanction, and permanency or stability. 
Scholastic Jurisprudence explains this “oughtness” on the basis of the 
right of the superior to command obedience, the actual exercise of the 
superior’s right through a command, and the pressure on the will, spring- 
ing from the knowledge that the command ought to be obeyed. Kant’s 
view that the obligation of law lies in the “categorical imperative” and 
the “force” theory of Hobbes, Spinoza, Jhering, and Bentham are 
rejected. 

The origin of positive law may be (1) juricidal, (2) genetic, and 
(3) historical. The effect of Positive Law, when enacted, is to impose 
a duty and to confer a right. All rights come from law, but the funda- 
mental law from which all other laws derive their force and efficacy is 
the Natural Law. Since there is a Natural Law, there are natural rights, 
and since these natural rights are independent of and prior to civil law, 
civil law is obliged to respect them and is limited by them. The State is 
not the ultimate source of natural rights. 

Since we have “rights,” we have a right to vindicate such rights. 
There can be no conflict between rights and duties since every right or 
duty is derived ultimately from Natural Law which will not support a 
contradiction. Apparent conflict arises only because rights are not prop- 
erly understood. 

The notion of Justice is founded in the objective order of rights and 
duties, and, since rights and duties are the effect of law, Jurisprudence 
necessarily concerns itself with the analysis of the concept of Justice. 
Justice is concerned with the relations of individual to individual, of the 
State to individuals, and of individuals to the State. 

The State comes into being by consent of the people and the right to 
determine the form of government thereof is theirs. But civil authority 
imposed by such government when constituted is subordinated to the 
dictates of the Natural Law. 

When appraising this volume one should bear in mind that the 
authors are apologists for Scholastic Jurisprudence. ‘They are permeated 
with the tenets of Scholastic Philosophy, with its insistence on the superi- 
ority of Natural Law. Granted that Natural Law is superior, the 
difficulty involved in recognizing it in a concrete case or in agreeing upon 
its scope and application in any given instance would seem to be insur- 
mountable. No one short of an infallible interpreter could hope to 
accomplish the task. American jurists have recognized no such inter- 
preter of Natural Law. 

This volume on Jurisprudence does make interesting reading. How- 
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ever, the fact that it is written in outline form may deter some from 
investigating its contents, but for the student of Jurisprudence this will 
not prove a barrier to a modern exposition of the tenets of the Natural 
Law Jurists. 

Epwarp C. KInG 


Jean Jacoues BurtamMagui— Ray Forrest Harvey. The 

University of North Carolina Press, Chapel Hill. 1938 

A perusal of the Constitution of America of 1789, with its amend- 
ments to date, will make one conscious of the presence of certain con- 
cepts, such as life, liberty, and the pursuit of happiness, property rights, 
due process, and other similar symbols of freedom, strength in unity, and 
sacredness in individualism. From where did the colonists derive their 
inspirations and fact pattern? This question is adequately answered by 
Ray Forrest Harvey, author of “Jean Jacques Burlamaqui.” 

The title of the book, in and of itself, means little to the reader, but 
it represents and identifies itself with a Swiss philosopher of what might 
be called the “rational utilitarian school of thought.” According to the 
author, Jean Jacques Burlamaqui (1694-1748) as a source of Ameri- 
can Constitutionalism has never before been treated. He is the primary 
source of the theory voiced in the Declaration of Independence, and his 
principles of a constitutional system have been adopted in the Federal 
Constitution as well as in those of the States in the Union. 

The author endeavors to point out the chief characteristics of Burla- 
maqui’s political philosophy in so far as it relates to constitutions and 
constitutional governments of America. For purposes of achieving the 
ends desired yet maintaining the interest of the reader, the author has 
divided the book into two parts. The first part is devoted to a study of 
the Political Philosophy of Jean Jacques Burlamaqui. The second part 
reveals the influence he had in America at the time the Colonies broke 
away from the influence and control of European countries and set up 
their own government. 

After discussing the philosophy of Burlamaqui and contrasting or 
comparing it with that of other philosophers, the author elaborates upon 
other concepts of Burlamaqui’s political philosophy, namely, what is sov- 
ereignty, from whence does it derive its powers, and what are its limits. 
In regards to this, his entire theory may be summed up in the following: 
“The State or sovereignty derives its powers from the consent of the 
individuals ruled.” The author also treats Burlamaqui’s philosophy of 
separation of powers of the various governmental agencies into Legisla- 
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tive, Executive, and Judicial. The book, although covering less than 
two hundred pages, contains interesting and well written explanations 
of Burlamaqui’s political philosophy regarding the above mentioned items 
along with many others, as for example, his concept of Constitutions 
and constitutional governments, checks and balances in governments, 
and the inherent rights of the individuals in the State. 

In the second part of this book the author indicates the great influ- 
ence the principles of Burlamaqui, as set out in his work entitled “Natural 
and Political Law,” had upon the people at the time of the Revolution 
and the formation and adoption of the United States Constitution. He 
points out, by use of statistics, the number of colleges that made Burla- 
maqui’s work a requirement in their curriculums, how many private and 
public libraries had copies of it, and how the American lawyers, min- 
isters, statesmen, professors, and laymen used and quoted Burlamaqui’s 
works. In the author’s conclusion, he makes the following, his last 
statement: “This study has demonstrated the striking similarity between 
Burlamaqui’s ‘Natural and Political Law’ and American constitutional 
government. It has shown the indirect and direct influence of that 
work upon American constitutionalism. It places Burlamaqui on equal 
terms with the conventionally recognized sources of American thought 
as Locke, Montesqui, Blackstone, Coke, and others. Upon the evidence 
at hand, it may be concluded that Burlamaqui was as popular in America 
as any of the conventionally cited authorities, he was referred to almost 
as frequently as they were, and he set forth a better developed constitu- 
tional theory than any of them.” (page 182). 

Pau T. Hart 


Max Radin. Bobbs Merrill, 





Tue Law anp Mr. SMITH 
New York. 1938. 


Certainly the person most affected by the Law is the ordinary, 
everyday, average layman, and undoubtedly this same ordinary, average 
layman is the person who knows least about the law, its history and 
operation. Mr. Radin has classed this unknowing person as “Mr. 
Smith” and has set about to enlighten him on the Law in all of its 
various aspects. 

The writing of such a book is by no means original with Mr. Radin. 
Many have preceded him in the commendable attempt to show Mr. 
Smith “the light” in relation to the Law. However, Mr. Radin has 
gone a step further in the right direction, for Mr. Smith can not only 
learn of the Law from this book but he may do so pleasantly and without 








th 
af 


di 
th 


ab 
sis 


de 
an 
or 


of 
leg 
all 


leg 
inf 
“ 
int 
he 
of 
an 


the 


sey 
an 
pe! 








BOOK REVIEWS 283 


the aid of an interpreter of involved explanations. Technical words are 
kept out of Professor Radin’s book and easily understood examples of 
everyday interest are presented to enable Mr. Smith to understand ex- 
actly what Mr. Radin is presenting. There is seldom a dull page so 
that Mr. Smith will not have the tendency to expire in the process of 
learning what is the Law. While the presentation is both interesting and 
understandable it is also accurate enough to please even the most exact- 
ing legal scholar. The general vein is a good humored seriousness that 
will hold Mr. Smith to what might have been easily sidetracked into dull 
and boring text material. 

The first part of the book is devoted to answering some questions 
that Mr. Smith has been wanting to have answered since Law first 
affected his daily life. Who says it is the Law? How does a court know 
it is the Law? What is Equity? Why use precedent? What is the 
difference between Common and Civil Law? These are but a few of 
the issues that Mr. Radin explains to Mr. Smith. He tells Mr. Smith 
that the Law is the forecast of the decision of a judge or magistrate 
about justice. He defends the use of precedent on the ground that con- 
sistency, as well as justice, is essential to the Law if it is to be of practical 
value to Mr. Smith. Many of Mr. Smith’s fears of adherence to prece- 
dent are dispelled wheu he learns that precedent is merely the habits 
and customs of all the Mr. Smiths and that it is very seldom that poor 
or wrongful precedent is adhered to. 

The largest part of the book is part two in which “the development 
of legal institutions and ideas” is very ably discussed. On the subject of 
legal evolution Professor Radin is supreme. His various other works on 
allied topics vouch for his capacity to make this section one well worth- 
while for both the layman and the lawyer. The growth of our modern 
legal system from the ancient Greeks is traced in an entertaining and 
informing style. This excellent section is closed with a discussion of 
“the insoluble problem”: the ascertainment of correct facts and of true 
intent in regard to the issues before the court. Mr. Smith learns that 
here the Law, though doing its utmost, is weakest. The jury and rules 
of evidence are shown to Mr. Smith with their faults of intricacy, delay, 
and, sometimes, burdens to the best ascertainment of truth and with 
their advantages of protection to the litigants. 

The final part of the book is on the “substance of Law” in which 
several legal categories are analyzed: obligation, compensation, property, 
and crime. Mr. Smith is informed that through compensation a wronged 
person is restored, in the eyes of the Law, to his original status. Mr. 
Smith is then told of the part negligence plays in the Law. Here the 
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author goes on record as opposed to the doctrine of contributory neg- 
ligence. 

While describing the distinction in Law between moral and legal 
obligations, Mr. Radin instructs Mr. Smith in the Law of Contracts in 
a very thorough and practical manner. 

After an interesting and informing chapter on the legal concept of 
property, Mr. Smith is shown the workings of the Criminal Law. Pro- 
fessor Radin dispells all grandeurs and glamour in regard to the Criminal 
Law that fiction has stressed to an absurd unreality, and shows the 
criminal process to be slow but fair and that the Law is not responsible 
for crime waves but is doing its part to correct the blot that crime is 
making daily on American civilization. 

In conclusion Mr. Radin does a truly rare and fine thing, he defends 
the lawyers. He believes that Mr. Smith’s principal dislike of lawyers is 
that Mr. Smith feels they are as a class, liars.) Mr. Radin informs Mr. 
Smith that by and large lawyers are as honest, if not more honest, than 
the general run of people and should be treated with the respect that all 
honest men deserve. The lawyer is essential as long as we have the Law, 
for the Law in any form is intricate and requires the skillful handling 
that the trained lawyer only can supply. Mr. Smith is told that if he 
will have more confidence and respect for Law and lawyers, the whole 
of society will benefit. 

The only fault to be found with this book is the scarcity of dis- 
cussion of modern everyday legal problems. Perhaps less time devoted 
to the ancient history of the Law and more time on whether the jury 
system should be abolished, or whether administrative Law is the future 
of the Law would interest Mr. Smith more. However the book is ex- 
cellent and should achieve the aim of its author by giving Mr. Smith 
an idea of what is the Law. 

Kart RUEDIGER 
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The Winter Quarter of 1939 found the Bar Association expanding 
the scope of its activities even beyond the high mark of the preceding Fall 
Quarter, 1938, with the policies and financing of the Association receiv- 
ing greater attention than eevr before, and the range of its functions 
becoming yet more varied. 

Three general business meetings were held during the Quarter, with 
the focus of discussion being upon the Book Exchange and the continu- 
ance of the policy of conducting it on both the barter and sale-resale bases. 
The Exchange, althougl: having just concluded the most successful quar- 
ter in its existence, was confronted with the problem of meeting increas- 
ing competition from other sources in the form of rentals of law books. 
A five-man committee consisting of William Coleman, Fred W. Crow, 
Richard Grace, Russel Dixon and John F. Jones, was appointed by the 
Executive Committee, pursuant to a resolution of the Association, to 
assist Manager Daniel W. Johnson in composing a financing scheme to 
increase the handling facilities of the Exchange. At present plans have 
been partly completed to use the facilities of several used book clearing 
houses throughout the country in disposing of surplus stock, thus enabling 
the Exchange to more conveniently conduct its operations without fear 
of acquiring dead stock, and with resulting benefit to the students in 
prices paid and charged for books. Upon the recommendation of the 
committee, the $300 loan from the Student Activities Sinking Fund was 
discharged. 

With the assistance of the Faculty of the Law School, a circulation 
drive was launched on behalf of the Law JourNAL, subsidiary of the 
Bar Association, by the Business Staff of the publication. Alumni were 
circularized with quite satisfactory results, presaging a more secure 
future for the JouRNAL, the only one in the country entirely student 
supported and operated. It is interesting to note that the JouRNAL is 
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today represented on the exchange lists of some sixty different institu- 
tions and legal publications, ample attest of its merit. 

The contract for the printing of the examination books for the Col- 
lege was let to the F. J. Heer Printing Co. of Columbus, Ohio. 

The annual Law Quadrad Dance, sponsored by the four legal 
fraternities of the School in co-operation with the Bar Association, was 
an event of January 21, at the Hotel Fort Hayes. Professor and Mrs. 
Harry W. Vanneman, and Attorney and Mrs. Dale Rapp were chap- 
erons. 

On February 28, over 200 alumni, students, and friends gathered 
at the Columbus Athletic Club to honor Dean H. W. Arant and 
Professor Alonzo H. Tuttle of the College of Law, at the Second An- 
nual Law School Banquet; advantage being taken of the occasion to 
recognize the recent appointment of Dean Arant to the Court of Appeals 
of the United States for the Sixth Circuit, and the impending conclusion 
of Professor Tuttle’s thirtieth year of service on the faculty of the College 
of Law. Hon. John W. Bricker, Governor of Ohio and alumnus class 
of ’16, was the principal speaker, and presented Professor Tuttle, on 
behalf of the Law School, with a four-volume set of Selected Essays on 
Constitutional Law, lately published by the Association of American Law 
Schools. Professor Frank R. Strong served capably as toastmaster and 
introduced the speakers: Governor Bricker, Dean Arant, and Dr. Wil- 
liam McPherson, acting-President of The Ohio State University. 
Reeder C. Hutchison, first-year student in the Law College, displayed 
the new equipment of the young lawyer by giving to those assembled a 
demonstration of the mysterious “Black Art,” both entertaining and a 
warning to present practitioners of what they may expect in the future. 
The banquet was broadcast over station WCOL, Columbus. 

Officers of the Bar Association for the coming year were chosen at 
the general election held February 28, primaries having been run off the 
preceding day. At that time the following were named to the respective 
positions: President, Daniel W. Johnson; Secretary, Carl Mallow; and 
Treasurer, David Wible. Earlier in the Quarter, John F. Jones was 
elected to the presidency of the First-Year Class. 

The editorial and business staffs of the Law JourNAL for the ensu- 
ing year were also selected during the Quarter. Named to the Board 
of Editors were: Philip Aultman, William L. Anderson, John M. 
Bowsher, David A. Guberman, Hudson Jefferys, John J. Lynch, 
Arthur N. Mindling, Roger H. Smith, and John R. Young. Mr. Smith 
was elected by his colleagues to serve as Editor-in-Chief. Designated as 
Business Manager for the next year was Richard P. Rankin. 
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Although auditor’s figures are not yet available, an estimated balance 
sheet reveals that the Bar Association, in the year ending March 20 
earned from its operations (including the Law JourNAL and the Book 
Exchange), a net profit of approximately $425, which, after deducting 
the deficit standing against the Association at the beginning of the year, 
leaves a present surplus of about $300. 

R.H.]J. 
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PRESTIGE AND PROFIT 
IN OFFICE FURNITURE 


Modern creations in furniture not only bring new advantages 
in service and utility to the professional office but also convey that 
important impression of successful practice. 








Whether you plan the modernization of your present office or 
the establishment of a new one, you will find it well worthwhile 
to know how modern office furniture serves to enhance prestige and 
increase profits in this era of television and streamlined efficiency. 





Our company will be pleased to give you complete informa- 
tion on the new ideas in office furniture, equipment and arrange- 
ment and ,show reproductions of the latest advances in furniture 
design and construction, both wood and steel, which we sell. Your 
call for a Heer representative involves no obligation. 


THE F. J. HEER 
PRINTING CO. 


Adams 4125 372-386 S. Fourth St. Columbus, Ohio 
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